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1. Executive Summary

During the period between 15 and 19 November 2019, following the government’s
announcement of a sudden and significant hike in petrol prices, thousands of people in Iran
went to the streets to protest across hundreds of cities and towns.! In response, members of the
police, intelligence, military, and paramilitary forces of Iran were deployed across the country,?
and a near-total internet shutdown was implemented. It started on 16 November 2019 and
lasted for five consecutive days, after which the internet connection was gradually restored.?
Over the course of those five days, Iran’s officials and security forces suppressed unarmed
protesters by means of lethal force, arbitrary arrests, and torture and other ill-treatment in
detention facilities.* At least hundreds were murdered, and arrests and detentions continued for
days and weeks after the protests.> The forces involved in the suppression of the protests
included the various branches of the national police, i.e., the Ordinary Police, Emdad Units,
and the Special Unit, the Islamic Revolutionary Guard Corps (IRGC — a branch of the Islamic
Republic’s armed forces), the Basij paramilitary force (which operate under the command of
the IRGC), and plainclothes forces which operate, among others, under the command of the
Ministry of Intelligence.® As further detailed throughout this Communication, these forces

have committed what the International Criminal Court (ICC) would qualify as crimes against

! Justice for Iran (JFI), ‘Hierarchy of Atrocity, Bureaucracy of Impunity. An Analysis of the Perpetrators of the
Crackdown of Iran’s November 2019 Protests’ (May 2021), 2.

2 JFI, ‘Shoot to Kill: Preliminary Findings of Justice for Iran’s Investigation into the November 2019 Protests’
<https://justicediran.org/15229/> (28 February 2020); Amnesty International (Al), ‘Trampling Humanity - Mass
Arrests, Disappearances and Torture Since Iran’s 2019 November Protests’
<https://www.amnesty.org/en/documents/mde13/2891/2020/en/> (2 September 2020); Al, ‘Iran: Details of 304
Deaths in Crackdown on November 2019 Protests’ <www.amnesty.org/en/documents/mde13/2308/2020/en/> (20
May 2020); Al, ‘They shot our children: Killings of minors in Iran’s 2019 November protests’
<https://www.amnesty.org/en/documents/mde13/1894/2020/en/> (4 March 2020); Center for Human Rights in
Iran (CHRI), ‘Report: Gunning Them Down. State Violence against Protesters in Iran’
<https://www.iranhumanrights.org/wp-content/uploads/Iran-Human-Rights-November-2019-January-2020-
Protests.pdf> (May 2020); Human Rights Watch (HRW), ‘Iran: Security Forces Violently Crack Down on
Protesters’ <https://www.hrw.org/news/2019/11/19/iran-security-forces-violently-crack-down-protesters> (19
November 2019).

3 JFI “Shoot to Kill’ (n 2), 8.

# JFI ‘Shoot to Kill’ (n 2); Al ‘Trampling Humanity’ (n 2); HRW ‘Iran: Security Forces Violently Crack Down
on Protesters’ (n 2); CHRI ‘Report: Gunning Them Down’ (n 2).

5 Al ‘Trampling Humanity’ (n 2).
6 JFI ‘Shoot to Kill’ (n 2), 21-29; Al ‘Trampling Humanity’ (n 2), 17-18, 30.



humanity. Members of Iran’s security forces seemed to have acted in furtherance of a State

policy laid down primarily by the country’s Security Council.”

Pursuant to Article 15 of the Rome Statute, the Kalshoven-Gieskes Forum on
International Humanitarian Law (KGF) in collaboration with Justice for Iran (JFI) jointly file
this Communication asking the Prosecutor of the ICC, Mr. Karim Khan, to initiate a
preliminary examination into the situation in Iran, concerning the acts perpetrated by members
of the Iranian forces and authorities in Iran during the protests of November 2019 and in their
aftermath. There exists strong evidence to conclude that Iranian forces and officials have
committed the crimes against humanity of murder, imprisonment, and torture under Article 7
of the Rome Statute. Furthermore, a direct link between the security forces and authorities of
Iran and the crimes perpetrated during and in the aftermath of November 2019 protests can be
established under Articles 25(3)(b) and 28 of the Rome Statute. Iranian officials are also
individually criminally responsible under Article 25(3)(b). In coming to these determinations,
this Communication also finds that there is no bar to the Office of the Prosecutor (OTP)
opening an investigation into the situation of the November 2019 protests. In fact, this
Communication argues that all legal requirements provided for by Article 53(1)(a)-(c) of the

Rome Statute — as to the jurisdiction, admissibility, and the interests of victims — are met.

Thus far, there have been no investigations into the crimes at hand, and Iran has shown
itself to be unwilling to genuinely prosecute those responsible. This Communication finds that
there is still a complete lack of criminal accountability with respect to the crimes perpetrated
during and in the aftermath of the protests of November 2019. Primarily, it advocates for the
opening of an investigation by the OTP into the situation in Iran either if (i) a progressive
reading of developing jurisdictional doctrines with regard to the proprio motu powers of the
Prosecutor is adopted, (ii) there is a UNSC referral of the situation in Iran to the ICC, or (iii)
Iran itself accepts the jurisdiction of the ICC with a declaration under Article 12 (3) of the
Rome Statute. Then, the Communication outlines the crimes against humanity that were
committed in the course of the November 2019 protests in Iran, establishing individual and

superior responsibility. Finally, the Communication shows that admissibility requirements are

7 Considering that these State forces generally operated together during the crackdown, they are collectively
referred to as ‘members of the state of Iran’. When referring to high ranking authorities the terms used could
change to become ‘officials of Iran’ or ‘authorities of Iran’, while ‘security forces of Iran’ refers to ground
personnel of various forces including the ordinary police and the IRGC— who received orders from above.



met and that opening an investigation into the situation in Iran would not be contrary to the

interests of justice.

On the grounds of the information available and considering the gravity and seriousness of
the acts committed in Iran between 15 and 19 November 2019 and in the following weeks, JFI
and KGF respectfully submit that there is a reasonable basis for the OTP to open a preliminary

examination in Iran.

2. Expertise

This Communication has been drafted by the International Humanitarian Law Clinic of the
Kalshoven-Gieskes Forum (KGF) in the academic year 2020-2021. The KGF is a platform
dedicated to the practical research and teaching, as well as dissemination of international
humanitarian law.® The KGF partners with various NGOs, civil society groups, and
international organisations, concerning international humanitarian law, international human
rights law, and international criminal law issues. Each project that the KGF takes on undergoes
a thorough internal and collaborative process. Legal projects are conducted by qualified
masters’ students from the regular and advanced master programmes of public international
law, international and European human rights law, and international criminal law. These
students are highly qualified and meticulously selected for possession of professional legal
experience relevant to the respective project assigned to them. Each project is supervised by at
least one Research and Teaching Associate who possesses in-depth relevant academic and
practical experience. All projects are conducted under the oversight and responsibility of the

Director of the KGF and its IHL Clinic, Associate Professor Dr. Robert Heinsch.

The present Communication was written by the KGF in close cooperation with, and was
initiated by, Justice for Iran (JFI). JFI is a London-based non-governmental human rights
organisation. JFI is dedicated to addressing and eradicating the practice of human rights abuses
and impunity that empowers officials of the Islamic Republic of Iran to perpetrate widespread
human rights violations against people in Iran and holding them accountable for their actions.
JFT advocates for justice for the victims of the use of force, arbitrary detention, and torture in

Iran including those affected during the November 2019 protests. JFI has provided the KGF

8 See for more information http://kalshovengieskesforum.com/thekgf/.
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with all the necessary materials and internal insights that have been utilised in this
Communication, e.g., the Iranian (judicial/governance) system and processes, witness
statements, clarifications about Iran’s domestic laws and legal system, and helped with

translating necessary documents from Persian to English.
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3. Introduction

Pursuant to Article 15 of the Rome Statute, this Communication urges the Office of the
Prosecutor (OTP) of the International Criminal Court (ICC) to initiate a preliminary
investigation into the events that took place in Iran during the November 2019 protests and in
their aftermath. With this Communication, we aim to demonstrate to the OTP that there is
reasonable basis for it to proceed with an investigation into the situation in Iran and that the
situation falls within the jurisdiction of the ICC. Therefore, we submit to the OTP witness
statements and factual findings, which we believe could pave the way to implicate several
named Iranian officials and high-ranking officers for committing infer alia murder,
imprisonment, and torture as crimes against humanity under Article 7 of the Rome Statute.
Furthermore, we provide legal analyses into the witness statements and other material and show
that the situation in question, namely the use of force by several Iranian officials against Iranian
protesters in 2019, as well as other inhumane acts committed during the course and following
the protests meet the statutory legal criteria established by Article 53(1)(a)-(c) of the Rome
Statute.

The Communication takes note of the low number of precedents concerning crimes
against humanity during protests as well as the jurisdictional hurdles that seem imperative to
seeking a preliminary investigation into Iran, a State which has signed the Rome Statute, but
has not yet ratified it. Nonetheless, the Communication seeks to provide the OTP with
compelling arguments to encourage it, where necessary, to adopt an enabling legal view or
explore progressive legal approaches. Fundamentally, this Communication calls on the OTP to
open an investigation into the situation in Iran, because existing evidence establishes a
reasonable basis to believe that crimes against humanity have been committed in Iran and there

is dire need to ensure that commission of these grave atrocities does not go unpunished.

The acts referred to in this Communication, which are the acts orchestrated and
perpetrated by members of the State of Iran, are of considerable gravity. This is also what
various international actors have concluded over the past two years. Multiple United Nations
(UN) bodies as well as, for instance, the European Union (EU) have expressed their respective

concerns as to the acts perpetrated by Iran’s security forces and authorities.” In their reports,

? See e.g., UNGA Report of the Special Rapporteur on the situation of human rights in the Islamic Republic of
Iran (11 January 2021) UN Doc A/HRC/46/50, para. 7, 14-19; Editorial ‘UN independent experts ‘deeply

12



they have referred to the perpetrations in question, and the ones that this Communication
addresses, as veritable international human rights violations.!? In terms of robust evidence,
several NGOs were involved from the very beginning in collecting witness testimonies and
documenting and analysing — digitally derived — evidence concerning the acts committed

during and in the aftermath of the protests.!!

As this Communication will further detail below, a people’s tribunal has been set up by
international NGOs on behalf of the families of the victims and the protestors in order to
investigate the atrocities committed in 2019. Such endeavours vividly illustrate the same
conclusions regarding the actuality and gravity of the crimes this Communication reaches. This
Communication urges the OTP to seek to complement such efforts to pursue truth and justice,
which have the effect of raising awareness about the crimes committed by Iranian high-ranking
officials questions, and may prevent and alleviate further suffering to the victims in Iran.!?
Importantly, the OTP may, opportunely, set a precedent regarding the its stance on crimes
against humanity committed in the context of protests — a critical issue that seems to be playing
an increasingly important role in today’s world. At any rate, the Communication trusts that the
Prosecutor will use his power with responsibility and firmness, ensuring strict compliance with

the Rome Statute.

To assist the OTP in its task of initiating a preliminary examination into the situation in
Iran, pursuant to Article 15 of the Rome, the Communication first puts together the most
relevant and accurate evidence and findings obtained by individuals and other (international)
organisations (Section 4). In the same section, it also gathers and analyses witness statements.

Although the examination by this Communication may not qualify as an extensive inquiry

disturbed” by alleged mistreatment of detained Iranian protesters’ UN News (20 December 2019)
<https://news.un.org/en/story/2019/12/1054111> accessed 21 June 2021; UNGA Situation of human rights in the
Islamic Republic of Iran, Note by the Secretary-General (21 July 2020) UN Doc A/75/213, para. 5-7, 17, 19, 21,
26; Editorial ‘UN rights chief ‘extremely concerned’ over deadly crackdown on protesters in Iran’ UN News (6
December 2019) <https://news.un.org/en/story/2019/12/1052911> accessed 21 June 2021; Council Regulation
(EU) 2020/510 of 7 April 2020 implementing Regulation (EU) No 359/2011 concerning restrictive measures
directed against certain persons, entities and bodies in view of the situation in Iran [2020] OJ L113; Resolution of
the European Union Parliament, Resolution 2019/2993(RSP) of 19 December 2019 on the violent crackdown on
the recent protests in Iran [2019] P9 TA(2019)0112.

10 ibid.

1 JFI ‘Shoot to Kill’ (n 2); Al ‘Trampling Humanity’ (n 2); Al ‘Iran: Details of 304 Deaths’ (n 2); Al ‘They shot
our children’ (n 2); HRW ‘Iran: Security Forces Violently Crack Down on Protesters’ (n 2); CHRI ‘Report:
Gunning Them Down’ (n 2).

12 Within his powers, the Prosecutor may, when he deems appropriate, monitor developments in Iran, encourage
genuine national proceedings, and display preparedness for possible investigation. He can also seek additional
information from States and organisations and receive testimony at the seat of the ICC.

13



under the standards of the OTP,!? the Communication strives to provide information that is
sufficiently concrete and specific enough for the OTP to assess its value without launching a
full investigation. Second, the Communication applies the more specific facts to the statutory
legal criteria required by Article 53(1)(a)-(c) of the Rome Statute (Section 5).!* Specifically,
the Communication makes an argument for finding jurisdiction in relation to the situation in
Iran in 2019. Third, to make a complete case regarding the reasonable basis to believe that at
least a crime within the jurisdiction of the ICC has been committed, the Communication
examined whether the acts perpetrated during and in the aftermath of the protests qualify as
crimes against humanity pursuant to Article 7 of the Statute (Section 6). Without prejudice to
other potential crimes, the Communication is devoted to acts that can amount to crimes against
humanity of murder, imprisonment, and torture, pursuant to Article 7(a), (¢) and (f) of the
Rome Statute. This is because there is clear evidence of the commission of these three crimes
in relation to the November 2019 protests in Iran. Fourth, the Communication presents the
hierarchical structure of the relevant members and branches of the State of Iran and put forth
an initial evaluation assessing the criminal responsibility of specific individuals (Section 7).
Fifth, it shows that the requirements of admissibility and the consideration of the interests of
justice are all met with regard to the crimes committed by security forces and officials of Iran
during and after the November 2019 protests (Sections 8 and 9). Finally, a general conclusion

is provided (Section 10).

The Communication has two appendixes to it: Appendix I, which is contains an excel
sheet pertaining to the witness statements obtained. It includes relevant information such as
dates and cities in question as well as the summaries of statements translated from Persian to
English. Appendix II contains a list of potentially accountable individuals, showing how the

elements of actus reus and mens rea are fulfilled.

13 To our knowledge, the evidentiary standards of the ‘reasonable basis to believe’ test merely require the lowest
evidentiary standard provided for in the Statute. Thus, at this early stage, the information provided to the
Prosecutor is not intended to be comprehensive nor conclusive. See, Situation in the Republic of Kenya (Decision
Pursuant to Article 15 of the Rome Statute on the Authorization of an Investigation into the Situation in the
Republic of Kenya) ICC-01/09-19-Corr (31 March 2010), [27].

4 1CC, Policy Paper on Preliminary Examinations (November 2013) ICC-OTP-2013. The present Policy Paper
has been designed to set the policy and practice adopted by the OTP when conducting a preliminary examination
in accordance with Article 15 and Article 53.
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Methodology

In this Communication, we use a legal doctrinal methodology, that is a legal analysis which
confines itself to the rules, sources, and authorities that legal practitioners abide by. In other
words, we applied the legal regime of the Rome Statute to the facts, evidence, and witness
statements, in the manner (or similar to the manner) followed by the OTP. To do this as
accurately as possible, we relied on the OTP Policy Paper on Preliminary Examinations 2013,
the Report on Preliminary Examination Activities 2020, and other sources pertaining to
preliminary examinations available at www.icc-cpi.int. With regards to the legal argumentation,
it conducts the analysis to of the Rome Statute (and other relevant documents to the ICC,
including the Rules of Procedure and Evidence, Elements of Crimes), pursuant to Article 21 of
the Rome Statute and the sources it refers to. Thus, the Communication relies on the
jurisprudence of the ICC, and when necessary, the jurisprudence of other international criminal
and human rights courts, such as the International Criminal Tribunal for the former Yugoslavia
(ICTY), the International Court of Justice (ICJ), the European Court of Human Rights (ECtHR),
and the International Criminal Tribunal for Rwanda (ICTR).

With regard to the factual analysis, we have relied upon evidence and findings collated
and provided by international organisations, e.g., the United Nations and its agencies, and
various NGOs and civil society groups. The Communication relies on materials that have been
acquired by adequate methodologies and high regard to ethical and confidentiality concerns. it
draws on reliable sources such as previous reports from Justice for Iran (JFI), Amnesty
international (Al), the Center for Human Rights in Iran (CHRI), Human Rights Watch (HRW),
and other NGOs, such as Iran Human Rights and Human Rights Activists in Iran that have
gathered, preserved, verified, and analysed various types of evidence. Additionally, official

documents from UN bodies and experts and the EU have been used.

As for witness statements, the Communication draws on we obtained first-hand accounts
of the events that transpired in Iran in November 2019 from eyewitnesses, injured protesters,
detained protesters, family members of those who were murdered, injured, or detained and
from medical staff who were eyewitnesses. Sixty-six witness statements regarding Iran’s
suppression of the November 2019 protests have been analysed for the purpose of this

Communication. These testimonies are part of over a hundred witness testimonies obtained by
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the International People’s Tribunal on Iran Atrocities of November 2019 (the Aban Tribunal)

and JFIL.13

The witnesses are men and women from 32 cities and 16 provinces across Iran. Some
statements were obtained from persons directly involved in the protests who witnessed the acts
of violence. Some statements were obtained from bystanders, some of whom were themselves
injured, or who witnessed (the implications of) the use of violence against protestors and other
bystanders. Some witnesses were themselves injured or detained, others saw family members,

friends, or strangers injured or detained by security forces of Iran.

These witness statements were obtained through in-depth interviews by the Aban
Tribunal, an international people’s tribunal set up to investigate the violations and crimes that
were committed in the context of November 2019 protests in Iran, and JFI. Due to the risks
that disclosure of the identity of witnesses would cause, their confidentiality is maintained.
Witnesses are identified only by witness number, gender, province, and city, to ensure their

safety.
Of the 66 witnesses whose testimonies were analysed for this Communication:

e Twelve were women and 54 men;

e 52 were protestors; of the 52, four were protestors who were both injured and
detained; five were protestors who were detained; and 22 were protestors who
sustained injuries as a result of State forces’ use of lethal force (live
ammunition) and less lethal force including kinetic impact projectiles,
birdshots, and chemical irritants such as tear gas;

e Six were bystanders;

e Two were relatives of those injured;

e One was a journalist who attended protest sites in their capacity as a journalist;

e Four were bystanders who had sustained injuries as a result of live ammunition,

pellet rounds, and other excessive force;

15 The Aban Tribunal was established on 14 November 2020, following the requests of the families of the victims,
to prosecute those responsible for the protests of November 2019. In this context, families of the victims and
eyewitnesses have testified about the events. See Global Rights Compliance, ’International People’s Tribunal
Established to Investigate Iran Atrocities’ (11 November 2020)

<http://www.globalrightscompliance.com/en/news/international-peoples-tribunal-established-to-investigate-
iran-atrocities™> accessed 28 June 2021.
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e One was a medical professional;

e And one was a protestor and a relative of an injured protestor.

Witness statements have been studied and corroborated — to the best of our ability and resources
of the drafters of this Communication— against other facts and evidence put forward by
international organisations, NGOs, and online evidence with regards to the events that
happened in Iran during and after the protests in November 2019. The statements have been
compiled and translated from Persian to English by JFI, and can be found in Appendix I. This
Communication has analysed as many witness statements as possible given the available
resources. JFI and other actors continue to analyse the existing evidence for the purpose of

identifying other culpable individuals including at the local level.

Furthermore, this Communication provides a list of potentially accountable individuals
(Appendix II) and their respective crimes. Therefore, further information and evidence such as
audio-visual material, official statements, and domestic laws and regulations on command and
superior responsibility, gathered by Al and JFI and through open-source information have been
analysed to identify the potentially culpable individuals. The Communication has named
individual officials at the national level, that is high ranking officials in the central government
who have oversight and responsibility for the entirety of the country. The only exception where
a local level official — that is an official with oversight over their respective provinces and cities
—has been named is the Governor of Shahr-e Qods. That is due to the fact that she has publicly
and explicitly stated that she issued the order for the use of live ammunition against the
protestors. The Communication emphasises that the list it puts forward is without prejudice to

the culpability of other officials both at the national and local levels.

The Communication also relies on information from other reliable open-source material
that would be instrumental to a potential investigation by the OTP into the situation. Some of
the 147 videos collected by JFI have been used for the purposes of this Communication. JFI
has verified these videos through visual and open-source investigative techniques, such as
video and imagery comparison, source evaluation and attribution analysis. For the verification
of 26 videos, JFI was assisted by information provided by Amnesty International. Furthermore,
official and semi-official public sources including audio-visual programmes aired on State
television and State media outlets as well as official statements published on various State
affiliated media have also been used in this Communication for the purposes of establishing

the role of various State forces and officials in committing the crimes of murder, imprisonment,
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and torture as well as the State’s responses to the allegations. These sources have been collected

and analysed by JFI.
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4. Background

This factual overview provides insight into the incidents that took place in Iran in November
2019. Frist, it provides background on the protests and the government of Iran’s response to
them. Furthermore, the factual overview relies on the reports of human rights organizations to
illustrate that the Iranian government’s responses involved the recourse to the (unlawful) use
of lethal force to kill, unlawful and arbitrary arrests and detentions, and torture to suppress the
protesters. In addition, this factual overview shows the spread of such conduct and the
systematic way it was carried out. Finally, an analysis is put forward regarding the government
of Iran’s response to the allegations that were raised against it concerning these gross violations

and crimes.

The information mentioned in this factual section of the Communication relating to the
killing, imprisonment, and the ill-treatment and torture inflicted on the detainees is based on
the supporting documents, witness statements, and evidence gathered by JFI, AI, CHRI and
other NGOs. It will be used with the purpose of providing factual grounds and evidence for the

OTP to consider and is integrated within and further detailed in the subsequent legal analyses.
4.1. The November 2019 protests

At midnight on 15 November 2019, the government of Iran — struggling with major economic
difficulties due to pervasive corruption, poor economic management and US maximum
pressure policy,'® — announced its plan to triple the price of petrol.!” The discussion on lifting
government subsidies on fuel had been debated for over a decade. In each instance of lifting
subsidies in Iran, and the subsequent increase in prices, exceptionally long queues, renewed
unrest, and chaos took over around petrol stations.!® In 2019, protests started to break out in a
few cities on 15 November amid the announcement of the rise in prices at the time. The protests
spread to a larger number of cities the following day.!” As a way of expressing their refusal to

accept the new price of petrol, car drivers abandoned vehicles on highways and other protestors

16 Ali Fathollah-Nejad, ‘Why Iranians are revolting again’ Brookings (19 November 2019)
<https://www.brookings.edu/blog/order-from-chaos/2019/11/19/why-iranians-are-revolting-again/> accessed 12
April 2021; JFI ‘Hierarchy of Atrocity' (n 1), 2.

17 JFI “Hierarchy of Atrocity’ (n 1), 2.
18 ibid.
19 ibid
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blocked city roads and petrol stations.?? In a short time, the protests spread across around 93
cities. The affected cities covered 29 out of the 31 total provinces in Iran.?! Iran acknowledged
that at least 200,000 people took part in the demonstrations,?? although that number could in
fact be approximately three times higher.?* In many cities, such as Tehran and Shiraz,
protesters expressed their refusal to the government’s policy by blocking the roads with their

cars while some also burned tires.?*

4.2. The government’s crackdown on the 2019 protests

Soon after the start of protests on 15 November 2019, police and security forces resorted to the
use of force, including lethal force in order to supress the protesters.?® In its subsequent
analyses, this Communication will demonstrate the unlawful nature of this recourse to lethal
force. Scores of video footage started to emerge online showing the State forces’ use of
violence against the protesters.?® As the protests intensified and spread to more cities, the
Country’s Security Council (a subcommittee of the Supreme National Security Council dealing

with domestic security and governance and headed by the Minister of Interior) ordered

20 Farnaz Fassihi and Rick Gladsone, ‘Iran Abruptly Raises Fuel Prices, and Protests Erupt’ The New York Times
(15 November 2019) <https://www.nytimes.com/2019/11/15/world/middleeast/iran-gasoline-prices-rations.html>
accessed 12 April 2021; Maziar Motamedi, ‘Petrol rationing and price hikes take Iranians by surprise’ A/ Jazeera
(15 November 2019) <https://www.aljazeera.com/economy/2019/11/15/petrol-rationing-and-price-hikes-take-
iranians-by-surprise> accessed 12 April 2021; Ismaeel Naar, ‘Protests Erupt across Iran after Government
Imposes Fuel Rationing, Price Hikes” Alarabya News

(15 November 2019) <https://english.alarabiya.net/News/middle-east/2019/11/15/Ahwazis-protest-after-Iran-
begins-imposing-price-hikes-rationing-of-fuel> accessed 12 April 2021; Editorial, ‘Hikes in the cost of petrol are
fuelling unrest in Iran’ The Economist (17 November 2019) <https://www.economist.com/middle-east-and-
africa/2019/11/17/hikes-in-the-cost-of-petrol-are-fuelling-unrest-in-iran> accessed 12 April 2021.

2L JFT “Shoot to Kill’ (n 2), 9.

22 Borzou Daragahi, ‘Iran Admits 200,000 Took Part in Recent Anti-government Protests, 731 Banks Torched’
Independent (29 November 2019) <www. independent.co.uk/news/world/middle-east/iran-protests-tehran-banks-
revolutionaryguards-middle-east-a9220671.htmI> accessed 12 April 2021; Michael Safi, ‘Blocked roads then
bullets: Iran's brutal crackdown in its City of Roses’ The Guardian (1 December 2019)
<www.theguardian.com/world/2019/dec/01/iran-fuel-protest-crackdowns-revealed-on-social-media> accessed
12 April 2021; Mia Swart, ‘Amnesty says at least 208 killed in Iran protests’ Al-Jazeera (2 December 2019)
<www.aljazeera.com/news/2019/12/2/amnesty-says-at-least-208-killed-in-iran-protests> accessed 12 April 2021.

23 JFI “Shoot to Kill’ (n 2), 9.

24 Lenah Hassaballah and Leen Alfaisal, “Death to the dictator”: Iran protests intensify after petrol price hike’ 41
Arabiya English (16 November 2019) <https://english.alarabiya.net/en/News/middle-east/2019/11/16/-Severe-
protests-erupt-in-Iran-after-petrol-price-hike-State-media> accessed 12 April 2021.

5 JF1, ‘Mapping Iran’s Bloody November Atrocities’
<https://justicediran.org/wp-content/uploads/2020/11/11132020_MIBNAJFI v2.1.pdf> (15 November 2020).

26 Al ‘A Web of Impunity - The Killings Iran’s Internet Shutdown Hid” <https://iran-shutdown.amnesty.org/wp-
content/uploads/2020/11/Amnesty recorded victims 15-18 Nov 2019 Iran-version20201115.xlsx>

(16 November 2020).
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different Internet Service Providers to shut down the internet, imposing a near-total

countrywide internet shutdown.?’

The internet shutdown lasted from Saturday, 16 November 2019, to Thursday, 21
November 2019.2% Afterwards, the internet connection was gradually restored to full capacity.
Most connections to the global internet on Iran’s mobile carriers did not return until
Wednesday, 27 November 2019.2° The internet shutdown enabled the authorities to violently
supress the protests in the darkness of disconnection from the global internet.’° These measures
of suppression included the unlawful use of lethal force against unarmed protesters, a campaign
of arbitrary arrests and enforced disappearances, and the use of torture and other ill-treatment
in detention facilities, often with the aim of obtaining forced confessions.?! At the same time,
the internet shutdown impeded the dissemination of videos of the protests on social media,
with the result that a lot of footage of the events never found its way into the public domain.3?
In addition, many videographers could not share all materials in their possession because they
were either afraid of being arrested by the authorities, had already been arrested, or their

devices had been confiscated.??

Decisions regarding the crackdown were made by the Country’s Security Council, which
is overseen by the Minister of Interior, and were passed down to provincial governors.* The
forces involved in the suppression of the protests included the national police (specifically the
Ordinary Police, Emdad Units, and the Special Unit), plainclothes forces under the command
of the Ministry of Intelligence, the IRGC (a branch of the armed forces of Iran), and the Basij
paramilitary force, which is under the command of the IRGC.* The protests had been quelled

in almost all cities by the morning of 18 November 2019.3

27 Article 19, ‘Tran: Tightening the Net 2020 — After Blood and Shutdowns’
<www.article19.org/wp-content/uploads/2020/09/TTN-report-2020.pdf> (September 2020).
B ibid, 17.

2 ibid, 21.

30 AL ‘A Web of Impunity’ (n 41).

31 JFT “Shoot to Kill’ (n 2); Al ‘Trampling Humanity’ (n 2); HRW ‘Iran: Security Forces Violently Crack Down
on Protesters’ (n 2); CHRI ‘Report: Gunning Them Down’ (n 2).

32 JF1 ‘Hierarchy of Atrocity’ (n 1), 2-3.

33 ibid.

34 JF1 “Shoot to Kill’ (n 2), 35.

35 ibid, 14, 21-29; Al ‘Trampling Humanity’ (n 2), 17-18, 30.
36 JF1 ‘Hierarchy of Atrocity’ (n 1), 2.
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4.3. Use of lethal force against protesters

Among the weapons used against protesters were Dragunov sniper rifles and MP5 guns,
fighting vehicles (AFV), and heavy machine guns such as the DShK.?” Eyewitnesses whose
testimonies have been analysed for this Communication have stated that they saw State forces
using firearms such as AK47, G3 assault rifle, sniper rifles, and pistols as well as weapons
firing less lethal ammunition such as pellet shotguns.?® Chemical irritants were also widely
used and in some cases tear gas canisters were directly shot at protestors and bystanders. Of
the victims who have been identified by Al, tear gas was reportedly the cause of death of two

victims.>?

Aside from tear gas, the weapons the Communication mentioned above were used in
order to directly target unarmed protesters.*’ The sources cited here are corroborated by
eyewitness accounts that consistently indicated that those using lethal force against unarmed
protesters were affiliated to the security forces of Iran.*! JFI reported that security forces
opened fire on unarmed protesters from the rough top of residential and official buildings.*?
Eyewitnesses whose testimonies have been analysed for this Communication have also
testified that security forces positioned on the rooftops of buildings, including those of police

and Basij stations used lethal and less lethal force against the protestors.*?

The exact number of those killed by State forces during the course of the protests or as a
result of injuries sustained during the protests remain unknown and the authorities of Iran have
not released official figures of those killed.** An article from Reuters, dated 23 December 2019,
cited sources inside the Interior Ministry who had told Reuters that 1,500 people were killed
during the protest.** In June 2020, the chair of the Parliament’s National Security Commission

announced, for the first time, that around 230 people were killed during the protests, including

37 JF1 “Shoot to Kill’ (n 2), 15.

38 See Appendix 1.

39 Al ‘Iran: Details of 304’ (n 2), 6.

40 ibid, 2.

41 ibid, 9.

42 JFI, ‘Mapping the November Bloodshed #5: Shot from Above’

(12 May 2020) <https://justicediran.org/15053/> accessed 21 June 2021.

43 See e.g, Appendix I, Witness IDs 287, 285, 183, 103, 261, 104, 107, 154, 216.
4 Al ‘Iran: Details of 304 Deaths’ (n 2), 7.

45 Editorial, ‘Special Report: Iran’s leader ordered crackdown on unrest - 'Do whatever it takes to end it"” Reuters
(23 December 2019)

< https://www.reuters.com/article/us-iran-protests-specialreport-idUSKBN1YROQR> accessed 15 May 2021.
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six members of the security forces.*® No names or disaggregated data (by province, city and
gender) were released as part of this announcement.*’ Al has been able to identify and record
the details of 304 people killed, 300 of whom were shot dead, while the remaining four
reportedly died from fatal head injuries resulting from beating or from suffocation by tear gas.*®
However, Al has stated that the number of those killed is most likely higher and that the victims

include both protesters and bystanders.*’

Regarding the geographical scope of the murders, the 304 deaths recorded by Al occurred
in 37 different cities in eight provinces across the country, although more than half of the
victims were concentrated in Tehran’s suburbs.>® The most affected provinces were Tehran,
Khuzestan, and Alborz, where Al has been able to respectively identify 130, 57, and 33
victims.®! JFI has been able to record 92 incidents of the use of live ammunition by State forces
across 32 cities.’? The fact that victims were killed across the country demonstrates the
extremely broad geographical scope of the attack, even if a low number of victims have been
identified in some provinces. Moreover, the fact that at least 66 of the identified victims were
shot in their head or neck and at least 46 in their chest or heart reveals that in most cases vital

organs were deliberately targeted.

The Iranian authorities have made contradictory statement with regards to their use of
lethal force. On the one hand, representatives of the Iranian authorities stated that the weapons
used by forces were used in self-defence against armed protesters and therefore their use was

lawful.>* On the other hand, they have claimed that the State cannot be held responsible for the

46 Mohsen Faramarzi, ‘The Number of People Killed in November Events in Iran Was 230’ [ranian Students’
News Agency (30 June 2020)

<https://www.isna.ir/news/99031207389/%D8%A A%D8%B9%D8%AF%D8%A7%D8%AF-%DA%A9%D8%
B4%D8%AA%D9%87-%D9%87%D8%AT7%DB%8C-%D8%AD%D9%88%D8%A7%D8%AF%D8%AB-%D
8%A2%D8%A8%D8%A7%D9%86-%D8%AF%D8%B1-%D8%A7%DB%8C%D8%B1%D8%A7%D9%86-
%DB%B2%DB%B3%DB%B0-%D9%86%D9%81%D8%B1-%D9%85%D8%AC%D8%B1%D9%88%D8%A
D%D8%A7%D9%86-%DB%B2%DB%B0%DB%B0%DB%B0-%D9%86%D9%81%D8%B1>

accessed 21 June 2021 [translated from Persian].
47 ibid.

48 Al ‘Iran: Details of 304 Deaths’ (n 2), 5-6.

4 ibid, 1, 3.

50 AI “Iran: Details of 304 Deaths’ (n 2), 5.

31 ibid.
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33 Al “Iran: Details of 304 Deaths’ (n 2), 6.

>4 JFI “Shoot to Kill’ (n 2), 16.
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killings because the shootings and killings were carried out by unknown entities or rioters.>>
Contrary to the authorities’ claims, available reports and human rights documentation show
that the vast majority of protestors were not armed and did not pose any imminent threat to
life.’ JFI reported only one incident of an armed protester in the southwestern city of Mahshahr
on 18-19 November,>” while AT documented two protests in the same city that involved gunfire
being exchanged between armed protesters and security forces. Al also reported in March 2020
that it had not to date located any evidence of non-State actors firing live ammunition at

unarmed people during the November 2019 protests.®

4.4. Mass arrest and detention of protestors

The State’s crackdown on the protests entailed arresting and detaining a large number of
protestors and bystanders. The exact numbers of those arrested and detained during and in the
aftermath of the November 2019 protests are not known and the authorities have not released
the official figures of those they arrested or detained.’® On 25 November 2019, a member of
Parliament and the spokesperson of Iran’s Parliamentary Committee for National Security and
Foreign Policy, Hossein Naghavi Hosseini, stated that around 7,000 people had been arrested.
Reports by NGOs and the UN as well as witness testimonies show that the arrests continued

for days and weeks after the protests.®!

As will be detailed further in the legal analysis (Section 6), some detainees were held in
unofficial detention centres, such as secret detention centres and schools and military barracks,
in circumstances that amounted to enforces disappearances. %> Detainees were also denied due
process guarantees including the right to challenge their arrest and detention and the right to

access a lawyer. ¢

55 ibid.

56 JF1 “Shoot to Kill’ (n 2); Al ‘Trampling Humanity’ (n 2); Al ‘Iran: Details of 304’ (n 2); JFI ‘Hierarchy of
Atrocity’ (n 1).
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November 2019) <www.entekhab.ir/fa/news/514774/> accessed 22 June 2021 [translated from Persian].
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4.5. Torture and other ill-treatment of protestors

Many detainees who were arrested during and in relation to the November 2019 protests have
stated that they were subjected to different forms of torture and ill-treatment, both during arrest
and during the detention.®* On most occasions, torture was inflicted to punish, intimidate, mock,
and humiliate detainees, and used to obtain forced self-incriminating statements and
confessions.® Detainees interviewed by Al as well as witnesses whose testimonies were
analysed for this Communication have reported being subjected to various methods of physical
and psychological torture. The methods of torture that detainees have reported include beatings,
prolonged solitary confinement, waterboarding, being held in stress positions, being subjected
to electric shocks, and being threatened by interrogators with further torture, or with the arrest
and torture of family members, if they refused to sign pre-written or dictated confession

statements or refused to make confessions in front of a camera. %

4.6. Broader Context

Indeed, the November 2019 protests occurred in a wider context of popular discontent and the
authorities’ track record of violent repression of dissent. Although the trigger for the November
2019 protests was the increase in petrol prices, the demonstrations were also focused on public
grievances against the Islamic Republic system.%” People in Iran took to the streets not only to
air their rejection of the rise of petrol prices but also to protest the economic conditions,
corruption and political repression.®® The principal slogan of ‘Gasoline price increased, making

’69 shouted by the protesters reveals more about that general discontent

the impoverished poorer
about the economic situation in Iran. More direct slogans were chanted, targeting e.g., President

Hassan Rouhani and his administration, reportedly chanting: ‘have shame Rouhani, leave the

64 ibid, 34.
65 ibid.

66 ibid, 53.
67 Ibid, 14.

%8 Afshin Shahi and Ehsan Abdoh-Tabrizi, ‘Iran’s 2019-2020 Demonstrations: The Changing Dynamics of
Political Protests in Iran’ (2020) 51 Asian Affairs 1, 1; Editorial, ‘Officials Try To Soften Impact Of Rising Death
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country alone!’’® Other slogans included ‘have shame, dictator, leave the country alone!”,”!
and ‘Death to the dictator’,”? indicating rising anger against the authorities of Iran, in particular

President Rouhani and Supreme Leader Ali Khamenei.

4.7. Recent history of repression of protests in Iran

The grievances expressed during the November 2019 protests are rooted in a long history of
economic distress, corruption, authoritarianism, and gross human rights violations. According
to the scholars Dr. Afshin Shahi and Ehsan Abdoh-Tabrizi, the regime’s already existing crisis
of legitimacy had increased because of several factors in the previous decades: the
concentration of power in unelected factions of the State, the economic situation, the corruption
at every level of power, and the lack of accountability of officials.”® The dichotomy between
the regime’s promises and action further damaged its legitimacy. While the Islamic Republic
called the 1979 Revolution the ‘Revolution of the Barefeet’ and promised to eradicate poverty,

at least one third of 82 million Iranians currently live under the breadline.’”

The November 2019 protests are reminiscent of the past demonstrations in Iran where
authorities had recourse to unlawful, disproportionate, and excessive use of force. In 2017,
comparable protests erupted across Iran amid an increase in the price of several staple foods,
including eggs.”® Discontent with the economic and political situation was a central factor in

the 2017 protests, when ‘Death to Khamenei’ chants begin to appear unreservedly.”® The
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deaths-2018-1?IR=T> accessed 20 April 2021.
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and Heba El Koudsy, ‘Iran Protests Target Basij Religious Schools, Offices’ Asharg Al-awsat (2 January 2018)
<https://english.aawsat.com/home/article/1130696/iran-protests-target-basij-religious-schools-offices> accessed
20 April 2021.
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protests, similar to those in 2019, gradually diminished as a result of the crackdown ordered by
the government and executed by the security forces. At the time, the effects of protests and

violent repression by the government resulted in, inter alia, the death of at least 22 persons.’’

Similarly, in early 2018, the Iranian authorities resorted to violent measures to repress
protesters prompting many human rights organisations to raise alarms about the use of unlawful
lethal force against protesters.’® Notably, the protests in 2017 and 2018 where the largest scale
protests Iran had seen since those following the 2009 disputed presidential elections.” Iran’s
violent crackdown in 2009 caused the death of more than a hundred people® while
approximately thousands of others were subjected to arbitrary arrest and detention as well as
torture and other ill-treatment.®! In our view, this recent history of repression in Iran clearly
demonstrates the presence of a policy of repression and systematic resort to unlawful, excessive,

and disproportionate use of force expressly ordered by government officials.

4.8. The international community urged Iran to investigate and hold

perpetrators accountable

Nearly two years after the November 2019 atrocities were committed, Iran has yet to carry out
investigations into the human rights violations and international crimes perpetrated in the
context of the protests in compliance with international law. State institutions have also
disregarded obligations to undertake such investigations imposed under the country’s domestic
laws. As Al has clarified, the Head of the Judiciary is required by the Law on Respect for
Legitimate Freedoms and Protection of Citizens' Rights®? to establish a committee to ensure
that procedural regulations governing the administration of detention centres and prohibiting

the use of torture and other forms of ill-treatment against prisoners are followed, and that all

7 Al, ‘Iran: Stop increasingly ruthless crackdown and investigate deaths of protesters’
<www.amnesty.org/en/latest/news/2018/01/iran-stop-increasingly-ruthless-crackdown-and-investigate-deaths-
of-protesters/> (4 January 2018); Saeed Kamali Dehghan, ‘Iranian protester who died in custody “was forced to
take pills”” The Guardian (18 January 2018) <www.theguardian.com/world/2018/jan/18/iranian-protester-who-
died-in-custody-was-forced-to-take-pills> accessed 20 April 2021.

78 Al ‘Iran: Stop increasingly ruthless crackdown’ (n 34), HRW, ‘Iran: Investigate Killings of Protesters’
<https://www.hrw.org/news/2018/01/02/iran-investigate-killings-protesters> (2 January 2018).

7 Al ‘Iran: Stop increasingly ruthless crackdown’ (n 34); Al, ’Iran: From Protest to Prison: Iran One Year After
the Election’ <https://www.amnesty.org/en/documents/mde13/062/2010/en/> (9 June 20210); Al ’Iran: Election
Contested, Repression Compounded’ <https://www.amnesty.org/en/documents/mde13/123/2009/en/> (10
December 2009).
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those responsible for violations are held accountable.®’ The long and continuous lack of
compliance with these rules has enabled and emboldened prison and security and intelligence
officials as well as judicial authorities to engage in subjecting individuals to enforced
disappearances, torture and other ill-treatment.®* The persistent failure of the State to conduct
investigations has prompted the UN bodies and experts as well as international organisations

to continue urging Iran to abide by its international law obligations.

In December 2019, the UN High Commissioner for Human Rights urged the authorities
of Iran to act with ‘far greater transparency’ and to conduct ‘prompt, independent and impartial
investigations’ into the different violations committed, and hold those responsible for violating
Iran’s obligations under international law, including those under the ICCPR, to account.®> In
July 2020, the Special Rapporteur on the Situation of Human Rights in the Islamic Republic of
Iran expressed his shock for the unprecedented use of excessive and lethal force by security
forces of Iran during the protests of November 2019,3¢ and his alarm at the killing of hundreds
of men, women and children by officials of Iran.®” While expressing his concern about the lack
of action by the authorities of Iran and the lack of accountability for those responsible,3® the
Special Rapporteur urged the authorities to adopt a set of measures.?® The Special Rapporteur
also urged the government of Iran to ‘determine the causes, circumstances and location of all
deaths and injuries that occurred’ during the protests and to ‘make public all information

gathered, including overall figures.”*°

In August 2020, the UN Secretary-General issued a report on the situation of human
rights in Iran and echoed the public statement of the UN High Commissioner for Human
Rights.”! He condemned the violations of human rights reportedly committed in Iran and

expressed his concern at the lack of investigation by the authorities of Iran and the lack of

8 AI ‘Trampling Humanity’ (n 1), 30.
8 ibid, 30-31.

85 UN OHCHR, ‘Bachelet calls on Iran to address multiple human rights violations in context of recent protests’
(6 December 2019)

<https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25393&LangID=E> accessed 20
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accountability for those responsible. °> Consequently, the Secretary-General urged the

government of Iran to:

‘undertake a prompt, transparent and effective investigation by an independent and
impartial body into the use of excessive and lethal force during protests as well as into
deaths in custody and reports of torture or other ill-treatment and prosecute and hold
accountable State and law enforcement officials found responsible for issuing or

carrying out the relevant orders.””?

On 12 April 2021, the European Union added to its sanctions list another eight officials
and three entities of Iran, including seven individuals who devised the policy underpinning the
killings of the protests of November 2019.°* The fact that this is the first time since 2013 that
the Council of the European Union added new names to the list of targeted human rights
sanctions confirms the gravity and seriousness of the acts perpetrated during the protests in
Iran.”” In a more recent report, the Special Rapporteur on the situation of human rights in the
Islamic Republic of Iran expressed concerns about the government of Iran’s failure ‘to conduct
an independent and transparent investigation into the violent State response to the November
2019 protests or hold perpetrators accountable.’”® Finally, in May 2021 the UN Secretary
General once again called for transparent, independent, and impartial investigations into the

use of excessive force against protesters in the 2019 protests.”’

4.9. Remarks: repressing protests, a State policy in Iran?

The conduct adopted by members of the security forces and authorities of Iran during the
protests of November 2019 seem to reflect the State's desire and willingness to suppress dissent
by all means, including those measures that constitute serious violations of international law.
This conclusion is supported by the implementation of a five-day near total Internet shutdown,

by the excessive and unlawful use of force employed by the authorities — including their resort

%2 ibid, para. 23-24.
93 ibid, para. 61(d).

%4 Editorial, ‘EU’s New Human Rights Sanctions Against Iranian Officials: Little and Late’ JFI (13 April 2021)
<https://justicediran.org/15511/> accessed 15 May 2021.
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to live ammunition and the resulting murder of hundreds of victims — by the arrest of more than

7,000 persons, and by the subjection of detainees to torture and ill-treatment.

Despite international endeavours, including detailed documentation by human rights
organisations and the acknowledgement by the international community of the seriousness of
the human rights violations committed, Iran has failed to, and continues to fail to, recognise
the atrocious character of the measures it took against protesting Iranian people. On the
contrary, as detailed under the complementary question below, the government has attempted
to supress the victims’ families attempt to seek justice including by pressuring them to remain
silent and preventing them from obtaining correct information about the killing of their loved

ones.

The violent suppression of protests over the past decade, particularly when looking at the
events of 2009, 2017, and 2018, suggests that Iran’s response to the 2019 protests is nothing
new. To the contrary, the responses of the Iranian authorities in 2019 materialise as part of the
regime’s broader approach of repressing protests which have become more commonplace as a
result of the persistent deterioration of the economic situation as well as a deepening human
rights crisis. As shown above, the 2019 crackdown was carried out amid a crisis of impunity
that has pervaded the country for a decade. In our view, however, the crackdown of 2019 marks
the by far bloodiest and most violent suppression in recent decades resulting in the highest
number of victims being killed, arbitrarily arrested, detained, tortured, and humiliated, and

subjected to enforced disappearances.”®

Nevertheless, some factual questions remain concerning, inter alia, whether Iran
conducts genuine national investigations into persons who are e.g., planning, ordering or
executing the acts resulting in mass human rights violations and potentially crimes against
humanity. In 2009, 2017, 2018, the Iranian State failed to conduct international law-compliant
investigations into human rights violations, especially those committed in the context of the
protests, and to hold those accountable through proper national criminal prosecutions.
Consequently, many of those officials and commanders who were in power then have remained
in positions of power. Indeed, such an endemic impunity and lack of accountability may have

emboldened the members of the Iran regime to embark on larger scale, systematic, and more
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brutal suppression of dissent, which manifested itself in November 2019.°° However, it is
important to review any steps that Iran has claimed it took to seek truth and justice amid the

2019 protests. The Communication provides such information below under the relevant

sections.

% ibid, 21.
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5. Jurisdiction of the ICC

In deciding whether to open an investigation under Article 53(1)(a) of the Rome Statute, the
OTP needs to determine that there is a ‘reasonable basis to believe’ that a crime falling within
the jurisdiction of the ICC has been or is being committed. In determining whether this standard
of proof is met, the Prosecutor must, inter alia, consider the factor of jurisdiction, viz whether
temporal, subject-matter, and territorial or personal jurisdiction, as provided for by Articles 5,
11 and 12 of the Rome Statute, are satisfied. In the following, this Communication addresses
each of these jurisdictional sub-requirements as they pertain to the situation in Iran, that is, the

events related to the protests of November 2019.

Article 12 of the Rome Statute lists the preconditions for exercising jurisdiction.
According to Article 12(2), the ICC may exercise jurisdiction if one or more of the following
States are Party to the Statute or have accepted the court’s jurisdiction: (i) the State on the
territory of which the conduct in question occurred or, (ii) if the crime was committed on board
a vessel or aircraft, the State of registration of that vessel or aircraft (12(a)), or (iii) the State of
which the person accused of the crime is a national (12(b)). When one of these preconditions

is met, three mechanisms can trigger the jurisdiction of the ICC.

Where one of the four crimes listed in Article 5 appears to have been committed,
including crimes against humanity, the ICC may exercise its jurisdiction if: (i) the situation is
referred to the Prosecutor by a State Party,'% (ii) the situation is referred to the Prosecutor by
the United Nations Security Council (UNSC) through the use of the powers conferred to it
under Chapter VII of the UN Charter,'°! or (iii) the Prosecutor initiates an investigation proprio
motu.'2 With regards to the crimes against humanity committed during the November 2019
protests and their aftermath in Iran, the ICC may have jurisdiction over the situation in Iran,
should any of these three trigger mechanisms be activated and the conditions of Articles 5, 11

and 12 be met.

100 Rome Statute of the International Criminal Court (Rome Statute) UNTS, vol. 2187, 3 (entry into force 1 July
2002), article 13(a).

101 ibid, article 13(b).
102 ibid, article 13(c) and article 15.
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5.1 Subject-matter jurisdiction

The jurisdiction ratione materiae of the ICC is set out by Article 5 of the Rome Statute, which
specifies the types of crimes falling within the jurisdiction of the ICC, including crimes against
humanity. Indeed, this Communication submits that crimes against humanity were committed
in Iran in 2019 pursuant to Article 7 of the Rome Statute as further elaborated in Section 6. It
concludes believe that, as a minimum, the crimes against humanity of murder under Article
7(1)(a), imprisonment or other severe deprivation of physical liberty in violation of
fundamental rules of international law under Article 7(1)(e), and torture under Article 7(1)(f)
have been committed by members of the Iranian authorities in the context of the protests that
occurred in November 2019. We have come to this assertion based on our evaluation and the
findings put forward in Section 6 of this Communication. In Section 6, we establish that the

103 Fyurthermore, as to the

criteria for these crimes are met, including the contextual elements.
material and mental elements specifically required for the crimes of murder, imprisonment,
and torture, Section 6 of this Communication explicates how the actus reus and mens rea are

satisfied for each of these crimes.

Therefore, reading this sub-section in conjunction with Section 6 of this Communication,
the information and analysis set forth provide reasonable grounds for believing that crimes
against humanity have been committed in Iran in November 2019. Based on our assessment,
the ICC’s subject-matter jurisdiction is thus triggered, qualifying the situation in Iran as falling

within the jurisdiction of the ICC.

5.2 Temporal jurisdiction

The Rome Statute sets a temporal bar to the jurisdiction of the ICC under Article 11(1).
According to Article 11(1), ‘the ICC only has jurisdiction with respect to crimes committed
after the entry into force of the Statute’.!%* All of the alleged crimes considered in this
Communication occurred during or after November 2019. Therefore, the events in Iran
occurred after the entry into force of the Rome Statute on 1 July 2002 and the situation in

question satisfies the requirement provided for by Article 11(1).

103 JCC Office of the Prosecutor, OTP Response to Communications Received Concerning Venezuela, (9 February
2006), para. 3-4. Policy Paper on Preliminary Examinations (n 11), para. 39.

104 Tbid; OTP Response to Communications Received Concerning Venezuela, article 11(1).
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Article 11(2) stipulates that ‘[i]f a State becomes a Party to this Statute after its entry
into force, the ICC may exercise its jurisdiction only with respect to crimes committed after
the entry into force of this Statute for that State’.!% Iran is not currently a State Party to the
Rome Statute. Should it accede to the Rome Statute, Article 11(2) could pose a jurisdictional
challenge. However, Article 11(2), also provides for jurisdiction if a ‘State has made a

declaration under Article 12, paragraph 3.”106

If Iran made a declaration under Article 12(3) for
the acceptance of ‘the exercise of the jurisdiction by the ICC with respect to the crime in
question’, 1% there would thus be jurisdiction ratione temporis. Specifically, declarations
lodged under Article 12(3), as further elaborated below, allow non-State parties to accept the
jurisdiction of the ICC on an ad hoc basis and also extend the jurisdiction ratione temporis of

the ICC.!°® However, Iran has not (yet) made such a declaration in the present case.

There would also be ratione temporis jurisdiction in case of a referral of the situation in
Iran by the UN Security Council to the ICC, considering that in such a scenario the temporal
jurisdiction will be set by ‘the date specified in a Security Council referral’.!® Alternatively,
should the OTP decide to initiate a preliminary investigation proprio motu under Article 15—
in line with the argumentation set out by this Communication below — temporal jurisdiction

would not bar the Prosecutor from opening an investigation into the situation in Iran.

5.3. Territorial or personal jurisdiction

All of the instances of crimes against humanity established in this Communication took place
within the territory of Iran. However, it must be noted that Iran has not ratified the Rome Statute,
which means that the atrocities committed in the context of the November 2019 protests in Iran
did not take place on the territory of a State Party. Nevertheless, a referral of the situation in
Iran by the UNSC to the ICC under the Council’s Chapter VII powers, or an acceptance by
Iran of the jurisdiction of the ICC regarding the situation of protests in November 2019 through
lodging a declaration with the Registrar of the ICC under Article 12(3) of the Rome Statute,
would trigger the jurisdiction of the Court. As of yet, there has neither been a referral by the
UNSC nor an Article 12(3) declaration by Iran. Notwithstanding the fact that the situation in

Iran prima facie appears to fall outside the territorial and personal jurisdiction of the ICC, this

195 ibid, article 11(2).

196 ibid.

197 ibid, article 12(3).

108 Rome Statute (256), article 11(2).

109 Policy Paper on the Selection of Situations and Cases (4 October 2010) ICC-OTP 2010, para. 47.
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Communication makes a progressive argument for the existence of the ICC’s jurisdiction in

the present case and urges the OTP to open a proprio motu investigation in this regard.

Already during the negotiations of the Rome Statute, the scope of the territorial or
personal jurisdiction of the ICC was a matter of debate.!!” At the time, the delegation of the
United States of America complained that any broader territorial or personal jurisdiction
requirement than the one ultimately included in the Rome Statute would have bound non-State
Parties to the jurisdiction of the ICC without their consent.!!! Ultimately, the narrow territorial
and personal jurisdiction requirement was thus included in the final version of the Statute due
to diplomatic reasons, despite the fact that State practice and jurisdictional theory existed at the
time, which might have supported a broader interpretation of jurisdiction'!? Today, some
commentators put forward the argument that the ICC’s understanding of jurisdictional doctrine
has evolved. As has been observed the Court seems to view the engagement of the ICC’s
jurisdiction in situations where grave violations of international human rights occur primarily
as a means to enforce individual responsibility for international crimes that are already
recognised as such under general international law.''3 Crucially, the core crimes regulated by
the Rome Statute, including the crimes against humanity perpetrated by officials of Iran, are
also prohibited under customary and treaty law.!'* Therefore, these prohibitions apply
universally to the entire international community, regardless of the ratification or entry into

force of the Rome Statute.!!?

Support for the conception of a jus puniendi belonging to the international community

and autonomously exercisable by the ICC may be found in the 4I-Bashir case.!'® In the Joint

"0 HRW, ‘The ICC Jurisdictional Regime; Addressing U.S. Arguments’,
<https://www.hrw.org/legacy/campaigns/icc/docs/icc-regime.htm#N_5 > accessed 15 May 2021.
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12 ibid.

113 Eve La Haye, ‘The Jurisdiction of the International Criminal Court: Controversies Over the Preconditions for

Exercising Its Jurisdiction’, NILR 1999, 19-20.

114 ijbid; Monique Cormier, ‘Universality as a Legal Basis for ICC Jurisdiction’, The Jurisdiction of the

International Criminal Court over Nationals of Non-States Parties (CUP 2020) 185-190; Delegation of Samoa in
CK Hall ‘The Third and Fourth Sessions of the UN Preparatory Committee on the Establishment of an
International Criminal Court’ 92 Am J Int Law 124, 131; Monique Cormier, *Testing the boundaries of the ICC’s
territorial jurisdiction in the Afghanistan situation’ (2021) 78 QIL Zoom-in 43, 47-48; Leila N. Sadat and S.
Richard Carden, ‘The New International Criminal Court: An Uneasy Revolution’ (2000) 88 Geo. L.J. 381, 407-
408.

115 La Haye (n 267).

16 Cf. Joint Concurring Opinion of Judges Eboe-Osuji, Morrison, Hofmarski and Bossa (Appeals Chamber
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Concurring Opinion of Judges Eboe-Osuji, Morrison, Hofmanski and Bossa (Appeals
Chamber Decision), it was held that judges of international courts ‘are not delegates of any
national sovereign forbidden to exercise jurisdiction over his or her sovereign equals. They
exercise jurisdiction on behalf of the international community [...]’. Thus, when the ICC
‘exercise[s] jurisdiction’ pursuant to Article 13(a) and 13(c) or Article 70 of the Rome Statute,
it does so ‘in no other situation than on behalf of the international community’.!!” This
interpretation of the nature and scope of the ICC’s jurisdiction could suggest that over time the
practice of the ICC has evolved so that the Prosecutor, when initiating an investigation proprio
motu in accordance with Article 15, applies the jus puniendi principle. Therefore, opening an
investigation proprio motu into the situation in Iran would mean that the ICC is exercising its
right and duty to act on behalf of the whole international community, in application of the jus

puniendi.

This Communication is fully aware of the progressive nature of the argument outlined
above and of scholarly opinion that opposes it.!'® Nonetheless, jurisprudential evidence
suggests that the doctrine of the ICC may be moving towards this approach. For instance,
support for the view that the Court understands its jurisdictional basis as a jus puniendi may be
found in the decision by the Pre-Trial Chamber I on the ICC’s territorial jurisdiction in
Palestine.!" In its decision of 22 January 2020, Pre-Trial Chamber I affirmed the Court’s
jurisdiction relating to the situation in Palestine, at least the initiation of an investigation by the
Prosecutor, despite the controversy surrounding the recognition of Palestine’s statehood and
serious doubts about Palestine’s sovereignty and control over the Occupied Palestinian
Territory.!?® While the jus puniendi is not explicitly mentioned in the decision, and there are
good reasons for accepting that Palestine is a full-fledged Member State of the International
Criminal Court,'?! the ICC’s confirmation of its territorial jurisdiction without settling the

matter of Palestine’s statechood may point towards an evolving understanding by the Court of

17 Joint Concurring Opinion of Judges Eboe-Osuji, Morrison, Hofinanski and Bossa (Appeals Chamber
Decision), [CC-02/05-01/09-397-Anx1 06-05-2019 1/190 NM PT OA2 (6 May 2019), [53], [54].
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119 K ai, ‘Solid Jurisdictional basis? The ICC’s fragile jurisdiction for crimes allegedly committed in Palestine’
(2021), EJIL:Talk!, available at https://www.ejiltalk.org/solid-jurisdictional-basis-the-iccs-fragile-jurisdiction-
for-crimes-allegedly-committed-in-palestine/.

120 Situation in the State of Palestine (Pre-Trial Chamber I), No. ICC-01/18 (22 January 2020), [130].

121 See, for example, R. Heinsch & G. Pinzauti, To Be (a State) or Not to Be? The Relevance of the Law of
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its role as an agent acting on behalf of the international community to prosecute the gravest

crimes, including crimes against humanity.

Crucially, the opening by the Prosecutor of an investigation proprio motu into the
situation in Iran may have multiple benefits. Under the Rome Statute, an investigation pursuant
to Article 15 presents some specific features that may prove to be convenient specifically for
the situation in Iran. Indeed, when deciding to initiate investigations proprio motu, the
Prosecutor possesses the power to undertake two specific activities in relation to a preliminary
examination. The Prosecutor may: (i) seek additional information from States, organs of the
UN, intergovernmental or non-governmental organisations, or other reliable sources,'?? and (ii)
receive oral or written testimony at the seat of the Court.!?? The first activity regarding the
request for additional information may prove to be particularly beneficial for the situation in
Iran presented herein. Considering that during a preliminary examination the OTP does not
have investigative powers,'?* the possibility to access additional information, specifically from
credible NGOs and UN bodies informed about what occurred during the protests of November
2019, will allow the OTP to shed further light on the events in Iran in 2019 and to take a
significant step to end the culture of impunity surrounding them. Consequently, and in relation
to the situation in Iran, the Communication urges the OTP to at least consider the progressive
developments relating to the jus puniendi as a basis for the Court’s jurisdiction when addressing
the legal feasibility of an investigation proprio motu into the atrocities committed in Iran in the

context of the November 2019 protests.

54. UN Security Council referral

Should the OTP decide that the aforementioned argumentation is not persuasive, the
Communication urges the Prosecutor to seek a Security Council referral under Article 13(b) of
the Rome Statute. According to Article 13(b), the UNSC is entitled to exercise its powers under
Chapter VII of the UN Charter and refer to the ICC any situation in which one or more of the
crimes falling within the jurisdiction of the ICC appear to have been committed. At present, an

Article 13(b) UNSC referral may appear unlikely, given geopolitical and economic factors that

122 Rome Statute (n 256), article 15(2); Rules of Procedure and Evidence of the International Criminal Court
(Rules of Procedure and Evidence) ICC-ASP/1/3 (17 July 2002), Rule 104(2).
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124 1CC, Report on Preliminary Examination Activities (5 December 2019), para. 11.
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could lead to a veto of such a referral by certain Security Council members.!?> However,
though such considerations may be valid for the near future, they should not lead to an
exclusion a priori of a UNSC referral: there is always the possibility of a change in the political
equilibrium between Iran and its allies. Thus, Article 13(b) still remains a practicable
mechanism for the triggering of the jurisdiction of the ICC over the crimes against humanity
committed in relation to the protests of November 2019, and a valid option for the prosecution

thereof.

Article 13(b) has already found application in the past with the situation in Darfur!?®
and the situation in Libya.'?” Despite many difficulties encountered during the negotiations of
the Rome Statute as to the power of the UNSC to refer a situation to the ICC,'?® the examples
of Darfur and Libya show that, in practice, a UNSC referral is not an obstacle as
insurmountable as originally believed.'?® On the contrary, it proved to be an effective and
viable mechanism for the prosecution of crimes perpetrated within the territory or by a national
of a non-State Party. In addition, in Resolution 1970 (2011) on the referral of the situation in
Libya, the UNSC condemns ‘the gross and systematic violation of human rights, including the
repression of peaceful demonstrators, expressing deep concern at the deaths of civilians, and
rejecting unequivocally the incitement to hostility and violence against the civilian population
made from the highest level of the Libyan government.’!3? There are great similarities between
the conduct condemned in Resolution 1970 (2011) and the occurrences in Iran in relation to
the protests of November 2019, where State authorities implemented a policy of repression
against unarmed protesters, by means of a systematic violation of human rights including
civilians’ right to life, liberty and integrity. Therefore, acting as a precedent and

acknowledgement of the gravity of a governmental suppression of unarmed protesters,
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Resolution 1970 (2011) may facilitate a UNSC referral on the crimes committed in Iran during

and in the aftermath of the protests of November 2019.

Overall, even though there are currently political and economic considerations that may
obstruct a UNSC referral on the situation in Iran, Article 13(b) remains a viable solution for
the prosecution of the crimes against humanity committed at hand of authorities of Iran. The
viability of such trigger mechanism has, in fact, already been confirmed in the past for

situations similar to the one described in the present Communication.

5.5. Declaration of acceptance under Article 12(3)

In pursuance to Article 12(3), a non-State Party to the Rome Statute ‘may, by declaration
lodged with the Registrar, accept the exercise of jurisdiction by the ICC with respect to the
crime in question.’!3! To date, three non-States Parties have accepted the jurisdiction of the
ICC in pursuance of Article 12(3): Ukraine,'3? Cote d’Ivoire,!** and Palestine.!** The latter two

have ultimately also ratified the Rome Statute and became States Parties the ICC.

Even though it may seem unlikely that Iran will accept the jurisdiction of the ICC over
crimes committed by its own State forces and authorities, this possibility should not be ruled
out. Iran has expressed its support of the ICC on several occasions. In a recent statement at the
19™ session of the Assembly of States Parties (ASP), the Embassy of the Islamic Republic of
Iran in the Netherlands claimed that ‘[n]Jow, more than ever, the fight against impunity is a
priority of the international community of States as a whole. In this regard, the Islamic Republic
of Iran urges all the Members of the ASP to strongly integrate their support to condemn any
destructive actions against the ICC as the core permanent institution in the fight against
impunity. [...] Undoubtedly, failing to assist the ICC in this critical moment would create a

further crisis for its performance and the life of numerous innocent victims whose last hope is
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B2 ICC, “Ukraine accepts ICC jurisdiction over alleged crimes committed between 21 November 2013 and 22
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over alleged crimes committed since 20 February 2014’ (8 September 2015) Press Release ICC-CPI-20150908-
PR114.

133 ICC, “Cote d’Ivoire accepted the jurisdiction of the court’ (15 February 2005) Press Release ICC-CPI-ASP-
20130218-PR873.

134 ICC, “Palestine declares acceptance of ICC jurisdiction since 13 June 2014’ (5 January 2015) Press Release
ICC-CPI-20150105-PR1080.
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delivering the justice into the ICC.’!*> With these words, Iran seems to publicly and formally

endorse the work of the ICC.

Furthermore, in April 2021, Mohsen Baharvand, the deputy minister for International
and Legal Affairs of Iran expressed to Piotr Hofmanski, President of the ICC, the hope that the
USA will change its policy of unlawful sanctions against the ICC.!3® More recently, in June
2021, Abbas Ali Kadkhodai, the then spokesperson for Iran’s Guardian Council, publicly
expressed his support in favour of investigations by the ICC in Palestine. Precisely, on 2 June
2021, he stated in a tweet that it is expected that the ICC responds to the demands of the
international community and prosecutes Benjamin Netanyahu. The tweet says: ‘[u]ltimately,
Netanyahu, with a track record of oppression, crime and corruption joined history’s trash bin.
Now, in parallel with the domestic courts which are looking into Bibi’s corruption case, the
ICC is expected to prosecute him for his numerous crimes in the occupied territories, including
the killing of children, as a demand of the international community.’!3” The tweet received
wide coverage in Iran’s domestic media outlets, including by the official website of the
Guardian Council. However, it is important to note that Kadkhodai’s Twitter account makes
no claim that his tweets are reflecting his personal opinions. On the contrary, his twitter account
actually says he does not have any responsibility when it comes to the comments left by

others.!3%

These examples illustrate that Iran has — in principle — publicly supported the ICC and
its work, at least when matters have concerned other States. Accordingly, this Communication
recommends that the OTP does not rule out the possibility of a declaration of acceptance under
Article 12(3), given that such a possibility represents a possible avenue for justice and victims

in Iran. In addition, it respectfully submits that it is well within the OTP’s discretion to actively

135 Embassy of the Islamic Republic of Iran in The Hague, ‘Statement by the Islamic Republic of Iran at the 19th
Session of the Assembly of States Parties to the Rome Statute of the International Criminal Court’ (14-16
December 2020), 2-3.

136 Editorial, ‘Senior Iranian diplomat meets ICC chief® Tehran Times (24 April 2021)
<https://www.tehrantimes.com/news/460198/Senior-Iranian-diplomat-meets-ICC-chief> accessed 21 June 2021;
Editorial, ‘Iran’s Deputy FM, ICC Head Discuss Afghanistan, Palestine’ Fars News Agency (23 April 2021)
<https://www.farsnews.ir/en/news/14000203000198/Iran%E2%80%99s-Depy-FM-ICC-Head-Discss-
Afghanisan-Palesine> accessed 21 June 2021.

137 Editorial, ‘Kadkhodai: Netanyahu to be tried’ Mashregh News (13 June 2021)
<https://www.mashreghnews.ir/news/1226194/%DA%A9%D8%AF%D8%AE%D8%AF%D8%A7%DB%8C%
DB%8C-%D9%86%D8%AA%D8%A7%D9%86%DB%8C%D8%A7%D9%87%D9%88-
%D9%85%D8%AD%D8%A7%DA%A9%D9%85%D9%87-%D8%B4%D9%88%D8%AF> [translated from
Persian] accessed 21 June 2021.
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approach and invite Iran to lodge a declaration of acceptance with the ICC’s Registrar. In fact,
the Rome Statute and the Rules of Procedure and Evidence provide for the Prosecutor’s
discretion when the matter in question concerns the active promotion of the ICC and the Rome
Statute through inviting and encouraging non-State parties, which have a nexus to the crimes
falling under the ICC’s jurisdiction, to accept its jurisdiction on an ad hoc basis. Rule 44(1) of
the Rules of Procedure and Evidence states ‘the Registrar, at the request of the Prosecutor, may
inquire of a State that is not a Party to the Statute or that has become a Party to the Statute after
its entry into force, on a confidential basis, whether it intends to make the declaration provided
for in article 12, paragraph 3’. The language used in Rule 44(1) and the explicit reference to
the ‘request of the prosecutor’ demonstrate that the promotion of Article 12(3) declarations
through the proactive initiative of the prosecutor is provided for.!3® In fact, one of the
circumstances that may result in the lodging of an Article 12(3) declaration is, when following
the receipt of information including communications under Article 15, the Prosecutor, on a
propio motu basis and via the Registrar, approaches and invites a non-State party to accept the

jurisdiction of the ICC in relation to the crimes in question.!#?

5.6. Conclusions on jurisdiction

There are strong arguments in favour of the conclusion that the statutory requirements provided
for by Article 53(1)(a) on the jurisdiction of the Court over the crimes committed during the
events related to the November 2019 protests are met. Specifically, temporal jurisdiction is
fulfilled considering that the events occurred after the entry into force of the Rome Statute.
Thus, in the case of the activation of the jurisdiction of the ICC via one of the trigger
mechanisms (UNSC referral, declaration under Article 12(3), or proprio motu investigations),
no temporal bar applies to the situation in Iran. The acts perpetrated by security forces and
authorities of Iran amount to the crimes against humanity of murder, imprisonment, and torture
(as will be shown below in Section 6), therefore falling within the subject-matter jurisdiction
of the ICC. Finally, the fact that Iran is not a State Party to the Rome Statute and that the crimes
perpetrated occurred within the Iranian territory would not prevent the triggering of the Court’s

territorial jurisdiction, should the Court act on behalf of the entire international community, on

139 Carsten Stahn, Mohamed M. El Zeidy, and Hector Olasolo, ‘The International Criminal Court’s and ad hoc
Jurisdiction Revisited’, American Journal of International Law, 2005, vol. 99, no. 2, 423. See also, William A.
Schabas, Prosecution at the International Criminal Court: Some Random Thoughts, Apr. 14, 2003, 3.

140 Steven Freeland, ‘How Open Should the Door Be? Declarations by Non-States Parties Under Article 12(3)
of the Rome Statute of the International Criminal Court, Nordic Journal of International Law, 2006, vol. 75, no.
2,222,
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the basis of the jus puniendi principle. Alternatively, the requirements for territorial jurisdiction
are satisfied if the UNSC refers the situation of the 2019 protests in Iran to the ICC, or Iran
lodges an Article 12(3) declaration of acceptance. In this regard, the OTP should bear in mind
the discretion granted to the Prosecutor to actively encourage and invite a non-State member

to lodge a declaration of acceptance.

The jurisdiction of the ICC over the situation in Iran can be activated via any of the three trigger
mechanisms provided for by the Rome Statute, namely a UNSC referral, a declaration of
acceptance lodged by Iran, or alternatively the autonomous opening of an investigation proprio
motu by the OTP on the grounds of its possible jus puniendi powers. Nonetheless, we believe
that the most feasible solution for the time being is walking the path of an investigation under
Article 15. In addition, it would facilitate the access to further evidence and information from
States, organs of the UN, intergovernmental or non-governmental organisations, or other

reliable sources.
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6. Crimes Against Humanity in Iran in 2019
As explained in Section 5, to open a preliminary investigation into a situation, the OTP must
consider whether there is a reasonable basis to believe that a crime falling within the
jurisdiction of the ICC has been or is being committed. This section aims to show that there
is a reasonable basis to believe that crimes against humanity of murder,'*! imprisonment,'4?
and torture,'* which fall under the jurisdiction of the ICC under Article 7 of the Rome
Statute, have been committed during the events which transpired in Iran amid the protests of
November 2019 and their aftermath. The Communication alleges these crimes specifically

due to the nature of the evidence, as presented in Section 4 above.

Section 6 of the Communication will be structured in the following manner. Section
6.1. considers the contextual elements of crimes against humanity listed in the chapeau of
Article 7, which would be relevant to all three crimes considered in sections 6.2., 6.3., and
6.4. respectively. These latter sections will first outline the legal framework and thereafter
apply this legal framework to the facts of the protests of November 2019 and its aftermath to
establish that each element has been fulfilled. Each section concludes that the requirements
are met for opening a preliminary investigation into the crimes of humanity of murder,
imprisonment, and torture. This analysis relies on the Rome Statute, the Elements of Crimes,

and the jurisprudence of the ICC, as well as jurisprudence of the ICTY and ICTR.

6.1. The contextual element of crimes against humanity

In order to qualify as crimes against humanity, the chapeau of the Rome Statute provides that
the acts must be committed as part of a “widespread or systematic attack directed against any
civilian population, with knowledge of the attack’.!** In the decision of the charges in the case
of Prosecutor v Bemba, The Pre-Trial Chamber II considered the contextual elements under

the following four points:'# (1) the existence of an attack against a civilian population,'#¢ (2)

141 Rome Statute (n 256), article 7(1)(a).
142 ibid, Article 7(1)(e).

143 ibid, Article 7(1)(f).

144 ibid, article 7.

145 These are the steps followed by the ICC. See Prosecutor v. Bemba (Decision Pursuant to Article 61(7)(a) and
(b) of the Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo) ICC-01/05-01/08
(15 June 2009), [73]-[89]; Prosecutor v Katanga (Judgement) ICC-01/04-01/07-3436 (7 March 2014) [412]-[442];
Prosecutor v. Bemba (Judgement Pursuant to Article 74 of the Statute) ICC-01/05-01/08 (21 March 2016) [71]-
[78].

146 Prosecutor v. Bemba (15 June 2019) (n 499), [75]-[81].
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whether the attack can be characterised as widespread or systemic, !4

(3) the nexus between
the perpetrator’s conduct and the attack,'*® and (4) that it was committed with knowledge of

the attack.!*® Each of these requirements is addressed in detail in the following sections.

6.1.1. An attack directed against a civilian population

For crimes against humanity to be established, there must have been an attack which was
directed against a civilian population. To show that the situation in Iran in November 2019
fulfils this requirement, the expression is broken down to its elemental wording, with each

word being individually defined and applied to the facts, as shown below.
6.1.1.1.  An attack

Section 4 has described the crimes that were perpetrated against people in Iran during and
immediately after the protests of November 2019. These include a series of acts ranging from
shooting at the crowds to arrests and detentions that are analysed in regard to the three crimes
against humanity considered below. The current section argues that these acts fulfil the

requirement of an attack as envisaged by the Rome Statute.

Article 7(2)(a) of the Rome Statute states that an attack against a civilian population
means ‘a course of conduct involving the multiple commission of acts referred to in paragraph
1 against any civilian population, pursuant to or in furtherance of a State or organisational
policy to commit such attack’.!>° This has been further confirmed in the Ntaganda case.’”!
According to the Trial Chamber in that case, the expression ‘course of conduct’ covers ‘a
series or overall flow of events, as opposed to a mere aggregate of random or isolated acts’.!?
Furthermore, according to the Elements of Crimes ‘[t]he acts need not constitute a military

attack’.!33

As the facts elaborated in Section 4 show, the execution of the shoot to kill orders

during the November 2019 protests resulted in hundreds of deaths, the details of 304 which

147 ibid, [82]-[83].

145 ibid, [84]-[86].

149 ibid, [87]-[89].

150 Rome Statute (n 256), article 7(2)(a).

151 Prosecutor v. Katanga (7 March 2014) (n 436), [1123].
152[662].

153 International Criminal Court (ICC), Elements of Crimes, 2011, ISBN No. 92-9227-232-2, available at:
https://www.refworld.org/docid/4ff5dd7d2.html [accessed 30 June 2021], art 7 — Introduction (3).
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have been recorded by AL!>* Subsequent efforts by the authorities to suppress dissent include
the arbitrary arrest of over 7,000 protesters, many of whom were subjected to acts amounting
to torture. These cannot be considered as a simple aggregate of random or isolated acts. The
killing and imprisonment of such a high number of individuals across the country by the same
perpetrators is a course of conduct that shows the commission of multiple acts which amount

to an attack, which establishes that crimes against humanity have been committed.
6.1.1.2.  Directed against

In order to show that the attack was ‘directed against’ a civilian population, the ‘civilian
population must be the primary object of the attack and not the incidental victim of the
attack’.'>> In other words, the civilians must not have been coincidental or accidental
casualties of the attack.!>® The means and methods used in the course of the attack, the number
of victims and their status, the discriminatory nature of the attack, and the nature of the crimes
committed in its course may all be indicative of whether an attack has been directed against

a civilian population.'>’

In the context of the November 2019 protests in Iran, there was a high number of
civilian victims, which demonstrates that they were, in fact, the primary object of the attack.
This is further confirmed by the use of live ammunition,'*® beatings, submission to stress
positions and hangings, electroshocks, and waterboarding against civilians.!>® As such, it is
concluded that the attacks which took place in Iran in November 2019 were in fact directed

against the civilian population.
6.1.1.3.  Civilian

Crimes against humanity can only be perpetrated against civilians. Thus, who would amount
to civilians must be identified and distinguished from other cases. In the Katanga case, the

Trial Chamber indicated that the term ‘civilian’ in the expression ‘civilian population’

154 AT ‘Iran: Details of 304 Deaths’ (n 2).

155 Prosecutor v. Katanga (7 March 2014) (n 499), [1104], referring to Prosecutor v. Bemba (15 June 2009) (n
499), [76] and ICTY case law, especially Prosecutor v. Kunarac et al (12 June 2002) (n 158), [91]-[92].

156 Guénaél Mettraux, International Crimes: Law and Practice: Volume II: Crimes Against Humanity (OUP
2020), 234.

157 Prosecutor v. Kunarac et al (12 June 2002) (n 158), [91]-[92].
158 Al ‘Details of 304 Deaths’ (n 2), 5-6.
159 AT “Trampling Humanity’ (n 2), 36.
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designates civilians as opposed to members of armed forces and other legitimate
combatants.'®® This definition draws from the notion of ‘civilians’ as defined in the Geneva
Conventions. However, since crimes against humanity do not only occur during an armed
conflict, ‘the term civilian must be understood within the context of war as well as relative
peace’.!8! The Tadi¢ Trial Chambers reiterated that the terms of the Geneva Conventions,
including ‘civilian’, ‘can only be applied by analogy’ in the law of crimes against

humanity.!6?

The UN ad hoc tribunals for the Former Yugoslavia as well as Rwanda have
also revealed a desire to adopt a wide definition of ‘civilian’ in order to provide the broadest
possible protection for victims of crimes against humanity.'®3 Therefore, the term “civilians’
has also been defined as encompassing ‘all persons except those who have the duty to

maintain public order and have the legitimate means to exercise force’.!%4

Following this understanding of the term ‘civilians’ with regards to the situation in
Iran, it can be concluded that all persons who were not members of the security forces
(including the police, the IRGC and the Basij militia) and intelligence forces of Iran would
qualify as civilians. As such, the facts considered in this Communication show that those
individuals who were subjected to various brutalities at the hands of the security forces were

in fact civilians.
6.1.1.4.  Population

The term population insinuates that the object of the attack must be collective, rather than

aimed at specific individuals.!®® In other words, the attack must not be ‘directed against a

160 prosecutor v. Katanga (7 March 2014) (n 499), [1102]; Prosecutor v. Bemba (15 June 2009) (n 499), [78];
Prosecutor v. Kunarac et al (12 June 2002) (n 158), [425].

161 prosecutor v. Kayishema and Ruzindana (Judgement) ICTR 95-1-T (21 May 1999), [127].

162 prosecutor v. Tadi¢ (Judgement) IT-94-1-T (14 July 1997), [639].

163 Gideon Boas et al, Elements of crimes under international law (Cambridge 2009), 48 referring to Prosecutor
v. Kupreski¢, Josipovi¢, Papi¢, and Santi¢, (Judgement) 1T-95-16-T (14 January 2000), [547] (deploring the
limitation that crimes against humanity must be directed against a civilian population, and considering that ‘a
broad interpretation should nevertheless be placed on the word “civilians™’); Prosecutor v. Limaj, Bala, and
Musliu (Judgement) IT-03—-66-T (30 November 2005), [186] (stating that ‘the term “civilian population” must be
interpreted broadly’); Prosecutor v. Jelisi¢ (Judgement) 1T-95-10-T (14 December 1999), [54]; Prosecutor v.
Tadié¢ (14 July 1997) (n 515), [639].

164 Prosecutor v. Kayishema and Ruzindana (Judgement) ICTR 95-1-T (21 May 1999), [127] (giving the examples
of members of the Forces Armées Rwandaises, the Rwandan Armed Forces (FAR); the Rwandan Patriotic Front
(RPF); the police; and the Gendarmerie Nationale).

165 Mettraux (n 509), 245.
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limited group of randomly selected persons’'® but at the civilian population generally or
indiscriminately, not a particular element of it.'®” The number of individuals targeted in the
course of the attack, or the way are targeted, is indicative of who the objects of the attacks
were. ! Additionally, it is not required that the whole population of the geographical area

where the attack occurs was targeted.'®

The attack against civilians during November 2019 was clearly committed against the
population as it caused the death of hundreds of individuals, including not only protesters but
also bystanders.!”® The methods used by the security forces to carry out the attack provide
strong evidence that it was perpetrated against the civilian population in general. For example,
some of the weapons used by the security forces did not have the capacity to ensure precision
shooting.!”! Security forces posted at high vantage points, such as the tops of buildings, fired
at civilians from a distance, which further reduced their ability to target specific
individuals. 7> Additionally, some security forces used multiple shot kinetic impact
projectiles, birdshots, tear gas and water cannons to suppress protesters,!’® again indicating
that they were not targeting specific individuals, but anyone who was present at the scenes of
the protests. This supports the argument that the targets of the attack were not specific
individuals or a group of individuals, but the civilian population as a whole, which is a
necessary element that — when fulfilled — distinguishes crimes against humanity from other

core crimes of the Rome Statute.

Regarding the acts of imprisonment and torture, Iran’s police and security forces
arrested at least 7,000 individuals,'” including men, women, and children as young as 10

years old.!”® Unarmed protesters and bystanders were arrested, and in the weeks following

166 Prosecutor v. Katanga (7 March 2014) (n 499), [1105], referring to ICTY and ICTR case law, in particular
Kunarac et al (12 June 2002) (n 158), [90].

167 Mettraux (n 509), 238, 246.
168 See Prosecutor v. Kunarac et al (12 June 2002) (n 158), [90].
169 Prosecutor v. Katanga (7 March 2014) (n 499), [1105].

170 AT “Iran: Details of 304 Deaths’ (n 2), 5; OHCHR ’Bachelet calls on Iran to address multiple human rights
violations in context of recent protests’ (n 240); CHRI ‘Report: Gunning them down’ (n 2), 12.

171 JFI “Shoot to Kill’ (n 2), 15.

172 A1, ‘Human Rights in Iran: Review of 2019 <https://www.amnesty.org/en/documents/mde13/1829/2020/en/>
(18 February 2020), 24; See also CHRI ‘The Person Who Shot Her Was on Top of a Building’
<https://www.iranhumanrights.org/2019/12/iran-protests-november-the-person-who-shot-her-was-on-top-of-a-
building/> (18 December 2019).

173 AT “Trampling Humanity’ (n 2), 14.
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the protests activists, journalists covering the events, and human rights defenders were also
imprisoned.!’® Many of these individuals were subjected to torture in the course of their
imprisonment. !’ The fact that victims were not distinguished by age or their level of
participation in the protests (whether they were protesters or bystanders) confirm that the

attack was directed against the population as a whole.

6.1.2. Widespread or systematic

Article 7(1) of the Rome Statute requires that the attack must have had a widespread effect or
been systematic in character. This requirement is disjunctive: the alleged acts must be either
widespread or systematic.!’® However, these notions also have an overlapping nature and, in
many cases, an attack against a civilian population can be both widespread and systematic.!”
The facts of the November 2019 situation illustrate the way in which these criteria are both

fulfilled, as elaborated below.
6.1.2.1.  Widespread

The ICC Trial Chambers in Katanga and Ntaganda stated that the term ‘widespread’
designates ‘the large-scale nature of the attack and the number of targeted persons’.'® Since
the determination of whether a particular attack was ‘large scale’ can vary and be open to
interpretation, the issue here is to understand whether the facts of the case at hand fall within

the ICC’s understanding of these terms.

The Trial Chamber in Ntaganda affirms, ‘[t]he assessment of whether the attack is
widespread is neither exclusively quantitative nor geographical but must be carried out on the
basis of all the relevant facts of the case’.!8! This assessment considers geographical scope
and the number of victims to be valuable indicators of whether an attack can be considered
widespread, when it is evaluated in the context of each case. The Bemba Pre-Trial and Trial

Chambers promulgate a narrower version of this definition, viz that the large-scale nature of

176 ibid.
177 ibid, 9.

178 Situation in the Republic of Kenya (31 March 2010) (n 254), [94], referring to Prosecutor v. Kunarac (12 June
2002) (n 158), [97].

179 Mettraux (n 509), 268.
180 prosecutor v. Katanga (7 March 2014) (n 436), [1123]; Prosecutor v. Ntaganda (8 July 2019) (n 505), [691].
181 Prosecutor v. Ntaganda (8 July 2019) (n 505), [691].
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the attack should be ‘massive, frequent, carried out collectively with considerable seriousness

and directed against a multiplicity of victims’.!82

All of these indicators are present with regard to the situation in Iran. In terms of
victims, it has been shown that hundreds of civilians were killed, the deaths of at least 304 of
whom have been documented, and over 7,000 individuals were arrested. These deaths are
reported to have taken place in at least 37 different cities in eight provinces across the

country.'®3 Arrests have taken place in at least 28 of Iran’s 31 provinces. '3

The high number of victims reported from such a broad geographical scope confirms
that the attacks were in fact widespread. Additionally, the attack was directed against a
multiplicity of victims, including active protesters and bystanders, adults and children, and
human rights defenders and journalists.!®> The following evaluation of each crime will
establish that the respective attacks qualify as crimes against humanity. It shows how the

relevant facts confirm that the attacks were widespread.
6.1.2.2. Systematic

The ‘organised nature of the acts of violence and the improbability of their random
occurrence” would indicate that an attack was systematic.!®¢ Patterns of crimes, meaning the
non-accidental repetition of similar criminal conduct on a regular basis, are the natural

indicator of such a systematic character.!8’

The patterns found in the criminal conduct of Iran’s security and police forces, which
are visible in the means and methods used to carry out the attacks, reveal the organised nature
of the attacks. For instance, organised armed forces, including the various branches of the

police as well as the IRGC and Basij, equipped with arms and vehicles, were deployed across

182 Prosecutor v. Bemba (15 June 2009) (n 499), [83], referring to Prosecutor v. Akayesu (Judgement) ICTR-96-
4-T (2 September 1998), [580]; Prosecutor v. Bemba (21 March 2016) (n 499), [163]. See also Prosecutor v.
Ntaganda (8 July 2019) (n 505), [691].

183 Al, ‘Iran: Details of 304 Deaths’ (n 2), 5; see also JFI ‘Shoot to Kill’ (n 2), 19 which reports the use of lethal
force in 39 cities across 15 provinces.

134 AT ‘Trampling Humanity’ (n 2), 7.
185ibid, 14.

186 Prosecutor v. Katanga (7 March 2014) (n 499), [394], referring to Kordi¢ and Cerkez (Judgement) IT-95-14/2
(17 December 2004) [94], which refers to Prosecutor v. Kunarac et al (12 June 2002) (n 158), [94]; Prosecutor
v. Gbagbo (Decision on the confirmation of charges) ICC-02/11-01/11-656-Red (12 June 2014), [223].
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the country.!8® These forces used lethal force in eight provinces during the same short period
of time and the similarities between the manner in which the victims were shot reveal that in
most cases vital organs were deliberately targeted.'® In addition to the deployment of forces
and the use of weapons, there were also instances when individuals were warned against
participating in such protests via text message. For instance, a text message sent by the office
of the prosecutor in Alborz province informing individuals of the following: ‘your participation
in the illegal protest today caused disruption to public order and provided [fertile ground] for
counter-revolutionary exploitation. A repeat of attendance in such protests will result in legal

action. The office of the prosecutor in Alborz province’.!*°

Additionally, mass arrests, detention, and imprisonment of individuals in relation to the
protests as well as acts of torture were organised in a similar manner across the country.
Patterns of mass arrests were reported in nearly all provinces in the country. Security forces
used images taken by surveillance cameras to identify individuals and carried out raids to make
arrests. Security forces including Basij were stationed in hospitals where they identified injured
individuals and made arrest.'! Similar modes of torture were repeatedly practiced by police
and security and intelligence officials in different prisons and detention locations. This has
been made evident by the consistent accounts that have been given by numerous victims who

192

were held in different detention centres in different provinces in Iran.'”* The structural flaws

193 Judicial

within the Judiciary deprived victims from the right to challenge their detention.
officials not only failed to investigate allegations of torture and other ill-treatment during the
arrest and detention but also relied on confessions obtained under torture and in the absence of
lawyers to convict defendants. Forced confessions were also aired on State television.!** This
shows a coordinated effort between various State bodies including the police, security and
intelligence forces, the Judiciary and State media. The systematic nature is evident in these

facts, as they reveal patterns, which strongly counter any presumption that these attacks were

188 AT “Iran: Details of 304 Deaths’ (n 2), 4-6.

139 ibid.

190 AT “Trampling Humanity’ (n 2), 60.
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192 AT gathered testimonies from victims who were held in different locations in the provinces of Alborz, Esfahan,
Kermanshah, Khuzestan, Kurdistan, Khorasan Razavi, Mazandaran and Tehran. See Al ‘Trampling Humanity’ (n
2).

193 AT “Trampling Humanity’ (n 2), 16-18.

194 ibid., 10.

50



isolated incidents, or that the commonalities present in these crimes must be accidental or

random events.
6.1.2.3. The existence of a State or organisational policy

According to Article 7(2)(a), the attack must have been committed pursuant to or in
furtherance of a ‘State or organisational policy’ to qualify as a crime against humanity. The
ICC Pre-Trial Chamber in the Situation in the Republic of Kenya noted that the term State’
was self-explanatory but that this policy does not necessarily need to have been conceived 'at
the highest level of the State machinery’ ! It further explained that a policy adopted by
regional or even local State organs could satisfy the requirement.!”® The existence of a State
or organisational policy also strongly supports a contention that an attack was widespread and

systemic.'?’

The policy need not be explicitly defined by the organisational group. Indeed, an
attack which is planned, directed, or organised — as opposed to spontaneous or isolated acts
of violence — will satisfy this criterion’.!® Furthermore, when ‘the attack follows a regular
pattern’, as it did during the situation in Iran following the protests of November 2019, it is
not required for the policy to be formalised.!”® Additionally, the attacks were ‘conducted in

>200 ywhich includes the

furtherance of a common policy involving public or private resources
use of State military and security forces. The policy decisions were ‘made either by groups
of persons who govern a specific territory or by any organisation with the capability to
commit a widespread or systematic attack against a civilian population’.?! The policy may
‘consist of a pre-established design or plan, but it may also crystallise and develop only as

actions are undertaken by the perpetrators’.20?

195 Situation in the Republic of Kenya (31 March 2010) (n 256), [89], referring to Prosecutor v. Blaskic (Judgement)
IT-95-14-T (3 March 2000), [205].
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Furthermore, the Elements of Crimes require ‘that the State or organisation [must]
actively promote or encourage such an attack against a civilian population’.? It is further
clarified that, in exceptional circumstances, a policy may be implemented by a deliberate
failure to take action, which is consciously aimed at encouraging such attack but that ‘[t]he
existence of such a policy cannot be inferred solely from the absence of governmental or
organisational action’.?** Regarding the situation in Iran, it is demonstrated that the State
actively promoted and encouraged the attack conducted by the security forces. Applying the
reasoning of the Katanga Trial Chamber to the situation in Iran, the fact that the attack was

systematic presupposes the existence of a State policy.?%

Moreover, the fact that the crackdown was authorised at three different levels of
government (first by the Country’s Security Council, then by provincial governors and finally
by city or district governors) reveals that the attack was organised at a national scale.2’ The
evidence also demonstrates that the acts of murder were perpetrated by State bodies, in
particular by Iran’s police forces, the IRGC, and the Basij Organisation. The commanders of
the police forces and the IRGC (under which the Basij forces fall), are members of the
Country’s Security Council.?7 The fact that direct perpetrators were members of State bodies
under the command of high officials of Iran, as demonstrated earlier, confirms the existence
of State policy and that the Iranian State directed the attack. The weeklong near-nationwide
Internet shutdown, authorised through a decree issued by the Country’s Security Council, is
also indicative of the existence of a State policy: the shutdown facilitated the commission of
the alleged crimes,?® made mobilisation extremely difficult for the protesters, and allowed
the State to further its narrative of events, in which protesters were portrayed as violent

rioters.?%?

Finally, the attacks were conducted in furtherance of a common policy involving

public resources, including security forces and military resources. Security vehicles were

0

stationed to deter protesters?!® and in some cases State vehicles were equipped with

203 Elements of Crimes (n 506), Introduction of Article 7, para. 3.
204 ibid.

205 Prosecutor v. Katanga (7 March 2014) (n 499), [1111]-[1112].
206 JFI Shoot to Kill’ (n 2), 35.

207 ibid, 19.

208 ibid, 10; Article 19 ‘Iran: Tightening the Net ' (n 42).

209 Article 19 ‘Iran: Tightening the Net ' (n 42), 17.

210 AT “Trampling Humanity’ (n 2), 17.
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firearms.?!! Witnesses also reported tanks being deployed against protesters, such as when
three tanks were seen surrounding the main entrance of Taleghani neighbourhood in the city
of Mahshahr after protesters had blocked an expressway.?!? In some instances, as documented
by NGOs, security forces shot at protesters from the rooftops of government buildings, such

as Basij bases, or from inside police stations.?!3

Eyewitnesses whose testimonies were
analysed for this Communication have also stated that security forces stationed on the
rooftops or inside of government buildings, such as Basij bases and police stations, used live
ammunition and kinetic impact projectiles.?!* These examples show that the organisational
plan was implemented using public resources and was not simply carried out by individual
members of the security forces acting against protesters, but was backed by the security forces

and the government.

Therefore, the resort to common means and methods by security forces across the
country, the involvement of State bodies in the commission of the acts, the reliance on public
resources, and the implementation of an internet shutdown at the national level demonstrate
that the entire suppression of the protests was conducted pursuant to a State policy. The
existence of such a State-wide policy is strong evidence that the attack was widespread.
Furthermore, the manner in which these attacks were organised and implemented throughout

the State indicate that it was systematic in nature.

6.1.3. Nexus between the acts of the accused and the attack

For individuals to be found liable for the crimes against humanity committed, a sufficient
‘nexus’ must exist between the acts of the accused and the attack.?!> This does not require the
accused to have been ‘an architect of the attack’, to have been ‘involved in the formation of
any ‘policy’, or to ‘be affiliated with any State or organisation’, nor even to share the
ideological goals of the attack, so long as there is a ‘nexus between the conduct of the
defendant and the attack’.?'® Therefore, a nexus can be drawn between any actor who
contributed to the attacks even in a minute capacity if he or she can be shown to have had

knowledge of the broader attack. These contributions can vary from planning to directly

21 JFI “Shoot to Kill’ (n 2), 26.

212 ibid, 28-29.

213 ibid, 14.

214 Appendix I, Witness IDs 103, 104, 261, 269, 119, 287, 147, and 285.
215 Mettraux (n 509), 327.

216 Robert Cryer et al, ‘An Introduction to International Criminal Law and Procedure’, 4th Ed. (Cambridge
University Press 2019), 241.
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participating in the acts of murder, imprisonment, and torture. According to the Kunarac Trial
Judgement of the ICTY, this nexus requires two elements: one objective (an accused’s act,
by its nature or consequences, must have the effect of furthering the attack) and one subjective
(the accused must know that there is an attack against a civilian population and that his act is

part of the attack).?!’

The objective considerations in drawing the nexus between the incident and an
accused can be based on the characteristics, the aims, the nature and/or the consequences of
the acts.?!® Additionally, the geographic proximity of the act to the accused may also be a
strong indicator that such a nexus can be objectively drawn.?!” The subjective considerations
of the nexus between the act and the accused form the mental element of the crimes against
humanity. It will generally be discussed below, and in as much as it applies to the three crimes

against humanity more specifically.

Appendix II illustrates how the objective and subjective requirements aimed at
drawing the nexus between the perpetrator and the attacks have been fulfilled with regards to
individual perpetrators who have been considered in this Communication.??’ These may vary
with regards to each individual, depending on the position they held in the hierarchy within
the forces of Iran. For instance, in the case of an individual member of one of the State forces,
demonstrating that this person shot at protesters and caused the deaths of one or several
persons may satisfy the requirement of building a nexus. In the case of a police commander,
it may be demonstrated that the specific order given by this commander to shoot at civilians
was given in accordance with the broader State policy to conduct the attack against civilian
population in the context of protests, and that this order was directed towards the suppression
of the protests. The policy decisions made by the Country’s Security Council or local Security

Councils form the organisation of the attack and so further the attack.

27 Mettraux (n 509), 327 referring to Prosecutor v. Kunarac et al (Judgement) IT-96-23 & 23/1, T Ch 11 (22
February 2001), [418]. See also Boas et al, (n 516), 53-54.

28 prosecutor v. Katanga (7 March 2014) (n 499), [1124]; Prosecutor v. Bemba (21 March 2016) (n 499), [165];
Prosecutor v. Ntaganda (8 July 2019) (n 505), [696]; See also Prosecutor v. Bemba (15 June 2009) (n 499), [83]-
[84].

219 prosecutor v. Ntaganda (8 July 2019) (n 505), [696].

220 While the perpetrators highlighted in Appendix II are not presented as an exhaustive list, they have been
selected for reason of their status as high-level officials and, as such, they may be of the most interest to the Court.

54



6.1.4. Intent and knowledge

Article 7(1) of the Rome Statute sets out that the perpetrator must have had knowledge of the
attack of which his or her act may be considered a part. The Elements of Crimes, under each
crime against humanity, reiterates this general mental element required by the chapeau of
Article 7(1). Therefore, the mental element applicable to the core crimes, expounded in
Article 30 of the Rome Statute, which ‘defines the requisite state of mind for establishing the
suspect's criminal responsibility”,??! should also be considered. Article 30 of the Rome Statute
provides that ‘unless otherwise provided, a person shall be criminally responsible and liable
for punishment for a crime within the jurisdiction of the ICC only if the material elements are
committed with intent and knowledge’.?*? Paragraph 3 of the General Introduction to the
Elements of Crimes indicates that the existence of intent and knowledge may be inferred from
relevant facts and circumstances.??* The framework of intent and knowledge, as it applies to
all three crimes taken into account by this Communication, is laid out hereafter and its
application to the facts is more specifically elaborated on under each crime against humanity

below.
6.1.4.1. Intent

Intent, generally speaking, means that the perpetrator meant to engage in the conduct or to
cause the consequence, or was at least aware that the consequence would occur in the ordinary
course of events.??* The Bemba Pre-Trial Chamber rephrases intent in relation to a
consequence by stating that the general mental element of a crime is fulfilled ‘where the
suspect means to engage in the particular conduct with the will (intent) of causing the desired
consequence, or is at least aware that a consequence (undesired) ‘will occur in the ordinary

course of events” (Article 30(2) of the Statute)...’.??’

6.1.4.2. Knowledge

221 prosecutor v. Bemba (15 June 2009) (n 499), [353].

222 Rome Statute (n 256), article 30.

223 Elements of Crimes (n 506), General Introduction para. 3.
224 Rome Statute (n 256), article 30(2)(b).

225 Prosecutor v. Bemba (15 June 2009) (n 499), [356].
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The Bemba Pre-Trial Chamber recalled that the requirement of knowledge would be fulfilled
‘where the suspect is aware ‘that a circumstance exists, or a consequence will occur in the

ordinary course of events (Article 30(3) of the Statute)’.?2¢

The Elements of Crimes expounds the criterion of knowledge of the attack under
Article 7(1), explaining that the perpetrator must have known ‘that the conduct was part of or
intended the conduct to be part of a widespread or systematic attack against a civilian
population’. Crucially, the Rome Statute does not require ‘proof that the perpetrator had
knowledge of all characteristics of the attack or the precise details of the plan or policy of the
State or organisation’.??” It is enough that ‘the perpetrator knew that the conduct was part of
or intended the conduct to be part of a widespread or systematic attack directed against a
civilian population’.??® In Kunarac, Kovac and Vukovic, the ICTY added that: ‘in addition to
the intent to commit the underlying offence, the perpetrator needs to know that there is an
attack on the civilian population and that his acts comprise part of the attack,??? or at least to
take the risk that his act is part of the attack’.2*° The following sections will build on the legal
framework established in this part, to prove that the requirements of intent and knowledge

are fulfilled with regards to each crime against humanity considered herein.

6.2. The crime against humanity of murder (Article 7(1)(a))

This section establishes that the crime against humanity of murder has been perpetrated in Iran
during the protests of November 2019. Article 7(1)(a) of the Rome Statute reads that the crime
against humanity of ‘murder [is] committed as part of a widespread or systematic attack
directed against any civilian population with knowledge of the attack’.?*! Furthermore,
according to the Elements of Crimes, for the crime against humanity of murder to be
established, it must be shown that: (1) the perpetrator killed one or more person, (2) the conduct
was committed as a part of a widespread or systematic attack directed against a civilian

population, and (3) the perpetrator knew that the conduct was part of or intended it to be part

226 ibid.
227 prosecutor v. Katanga (7 March 2014) (n 436), [1125].
228 Elements of Crimes (n 506), article 7(1)(f).

229 Prosecutor v Kunarac, Kovac and Vukovic, (22 February 2001) (n 566), [434] citing Prosecutor v Tadié
(Judgement) IT-94-1-A (15 July 1999), [248]; Prosecutor v Tadi¢ (7 May 1997) (n 550), [659]; Prosecutor v
Kupreskic and Others (Judgement) IT-95-16-T (14 January 2000), [556].

20 prosecutor v Kunarac, Kovac and Vukovic, (22 February 2001) (n 566), [434] citing Prosecutor v Blaskic (3
Mar 2000) (n 546), [247], [251].

231 Rome Statute (n 256), article 7(1)(a).
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of a widespread or systematic attack against a civilian population.?3? The following section will

discuss the crime against humanity of murder within this framework.

6.2.1. The perpetrators committed murder

Members of the security forces of Iran applied lethal force to suppress protests in at least 37
cities in eight provinces, between 15 and 18 November 2019, causing the death of hundreds of
victims.?*? The exact number of those killed by State forces during the course of the protests,
or as a result of injuries sustained during the protests, remain unknown and the authorities of
Iran have not released official figures of those killed.?** An article from Reuters, dated 23
December 2019, cited sources inside the Interior Ministry who had told Reuters that 1,500
people were killed during the protest.?*> In June 2020, the chair of the Parliament’s National
Security Commission announced, for the first time, that around 230 people were killed during
the protests, including six members of the security forces.?*® No names or disaggregated data

(by province, city and gender) were released as part of this announcement.?3’

Al has been able to identify and record the details of 304 people killed, 300 of whom
were shot dead, while the remaining four reportedly died from fatal head injuries resulting from
beating or from suffocation by tear gas.2*® Al has also stated that the number of those killed is
most likely higher and that the victims include both protesters and bystanders.?*® Of the victims
for whom Al has been able to record details, 23 are children who were killed in 13 cities in six

provinces across the country.?*® Twenty-two of the child victims were boys, aged between 12

232 Elements of Crimes (n 506), article 7(1)(a).

233 Al ‘Iran: Details of 304 Deaths’ (n 2), 5; See also JFI ‘Shoot to Kill> (n 2), 13, which reports the use of lethal
and non-lethal force in 39 cities across 15 provinces over five days.

234 Al “Iran: Details of 304 Deaths’ (n 2), 7.

235 Editorial, ‘Special Report: Iran’s leader ordered crackdown on unrest - 'Do whatever it takes to end it"” Reuters
(23 December 2019) <_ https://www.reuters.com/article/us-iran-protests-specialreport-idUSKBN1YROQR>
accessed 15 May 2021.

236 Mohsen Faramarzi, ‘The Number of People Killed in November Events in Iran Was 230 Iranian Students’
News Agency (30 June 2020)

<https://www.isna.ir/news/99031207389/%D8%A A%D8%B9%D8%AF%D8%A7%D8%AF-%DA%A9%D8%
B4%D8%AA%D9%87-%D9%87%D8%A7%DB%8C-%D8%AD%D9%88%D8%A7%D8%AF%D8%AB-%D
8%A2%D8%A8%D8%AT7%D9%86-%D8%AF%D8%B1-%D8%A7%DB%8C%D8%B1%D8%A7%D9%86-
%DB%B2%DB%B3%DB%B0-%D9%86%D9%81%D8%B1-%D9%85%D8%AC%D8%B1%D9%88%D8%A
D%D8%A7%D9%86-%DB%B2%DB%B0%DB%B0%DB%B0-%D9%86%D9%81%D8%B1> accessed 21
June 2021 [translated from Persian].
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and 17. A girl, reportedly aged between eight and 12, was also among the child victims.?*!
Twelve of the 23 children were killed on 16 November 2019, and another eight were killed on
17 November 2019, and three on 18 November 2019.24?

Al reported that death certificates, hospital records, and declarations from eyewitnesses
and relatives confirm that some victims were shot multiple times in different areas of their
bodies, including head, chest, stomach, arms, and legs, and that some were shot in their back.?*?
The report further indicates that, in at least 66 cases recorded by the organisation, victims were
shot in their head and/or neck, and in at least 46 cases in their chest and/or heart.>** Passers-by
were also indiscriminately shot at.?*> Similarly, it has been reported that security forces
targeted individuals who were fleeing.?*¢ According to Al, of 141 victims whose location of

fatal injuries was available to medical staff, 13 persons were shot in the back.?*’

The Katanga Trial Chamber of the ICC stated that the crime of murder requires proof
that ‘an individual, by act or omission, caused the death of [sic] one or more persons’.>*8
Further, the Trial Chamber refers to the confirmation decision by the Bemba Pre-Trial
Chamber, which indicated that the material elements of murder are that a victim is dead and
that this death ‘results from the act of murder’.?*® The Elements of Crimes regarding Article
7(1)(a)(1)**° also clarify that the term ‘killed’ is interchangeable with the term ‘caused death
to’.2>! The ICTY Appeals Chamber, which took the same approach in the case of Mirolsav
Kvocka et al, identified the first two elements of murder as the death of the victim, and that

the death was the result of an act or omission of the accused.?>? The condition that the death

occurred ‘as a result of” is not a requirement of ‘but-for’ causation; the prosecution needs
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only demonstrate that the conduct was a substantial contributing factor in the death of the

victim.233

The facts stated above, provide substantial (initial) evidence concerning the death of
hundreds by members of Iranian forces. At least the details of 304 cases of deaths of protestors
and bystanders have been documented.?** These occurred between 15 and 19 November
2019,%5 resulting from fatal injuries caused by gunshots, beating, and suffocation by tear
gas.?>® Together, these facts confirm that killings were committed during November 2019

protests.

The perpetrators in this case are the security forces of Iran that used lethal force to
suppress protests in at least 37 cities in eight provinces, between 15 and 18 November 2019,
as well as those officials who gave the command to use lethal force.?>” Al has documented
only two neighbourhood level protests, both in the city of Mahshahr, Khuzestan province,
that involved an exchange of gunfire between armed protesters and security forces.?*® Based
on existing evidence, Al has concluded that even in these two incidents ‘the security forces
did not confine their use of lethal force to those posing an imminent threat to life as there is
evidence that they also shot at and killed unarmed protesters who were posing no threat’.?>
Evidence shows that apart from these two incidents, lethal force was only used by the security
forces of Iran.?%° This is corroborated by eyewitness accounts that consistently indicate that

those using lethal force against unarmed protesters and bystanders belonged to Iran’s security

forces.?®! The fact that the members of the security forces were the only ones armed during

253 Boas et al, (n 516), 58, referring to Prosecutor v. Brdanin (Judgement) IT-99-36-T (1 September 2004), [382].
See also Boas ef al, (n 516), 375.

254 Amnesty International reports that 300 of the victims it identified were shot dead, while the remaining four
reportedly died from fatal head injuries resulting from beating and from suffocation by tear gas. The means of
killing, specifically by shooting, and the number of victims, reveal that the deaths were not natural but rather
caused by the actions of others.
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the crackdown (except for two isolated incident in the city of Mahshahr?6

where the presence
of armed protesters has been recorded) confirms that the killings were committed by the
security forces of Iran. Therefore, the requirements for murder under the Rome Statute are
met in the potential cases arising out of this situation. However, because customary
international law also requires that the killings be unlawful to rise to the level of the crime
against humanity of murder, the unlawfulness of the killings under the domestic law of Iran

will be discussed below.

According to customary international law, the killing by the alleged perpetrator must
have also been unlawful in order for it to amount to the crime against humanity of murder.?%
While the General Introduction of the Elements of Crimes states that, ‘the requirement of
‘unlawfulness ’ found in the Statute or in other parts of international law [...] is generally not
specified in the elements of crimes’?%* this condition is stated repeatedly under ICTY and
ICTR jurisprudence,?®> which must be referred to for clarification. In the Akayesu case of the
ICTR, the Trial Chamber considered that the unlawfulness of the killing was a requisite

266 ¢

element of murder:“°° ‘the Chamber defines murder as the unlawful, intentional killing of a

human being’ .2

Iranian domestic law provides that so long as ‘no violation of the foundations of Islam
is involved’,?®® unarmed assemblies and marches may be freely organised.?® Article 21 of
the ICCPR governs the right of peaceful assembly.?’® It provides that ‘no restrictions may be
placed on the exercise of this right other than those imposed in conformity with the law, and

which are necessary in a democratic society in the interests of national security or public

262 AT “Trampling Humanity’ (n 2), 14.

263 Simon Chesterman, ‘An Altogether Different Order: Defining the Elements of Crimes Against Humanity’
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ICTY, Prosecutor v. Brdanin (1 September 2004) (n 587), [381]; Prosecutor v. Kupreskic (14 January 2000), (n
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safety, public order (‘ordre public’) the protection of public health or morals or the protection
of the rights and freedoms of others’.?’”! This is further confirmed in the HRC General
Comments No. 36 on Article 6 of the ICCPR.?"2

Under international law, States are also obligated to take all necessary measures to
protect the right to life, including by ensuring that the conduct of law enforcement officials
strictly complies with the relevant international standards, such as the Code of Conduct for
Law Enforcement Officials and the Basic Principles on the Use of Force and Firearms by
Law Enforcement Officials.?’®> These Principles®’* describe the duty of a State and its law
enforcement agencies to facilitate the enjoyment of the right to peaceful assembly.?”
According to Basic Principle 13, even in the dispersal of assemblies that are unlawful but
non-violent, ‘law enforcement officials shall avoid the use of force or, where that is not
practicable, shall restrict such force to the minimum extent necessary.’?’¢ The protests that
took place in Iran in November 2019 were a lawful exercise of the rights to assembly and
freedom of expression, and as such it is argued that they would certainly be afforded at least
this very minimum level of protection of their rights under the Universal Declaration of
Human Rights and reaffirmed in the ICCPR which the Basic Principles are designed to

protect.?”’

Due to the high risk of loss of life arising from the use of firearms, international law
establishes a distinctly higher threshold for their use as well as the use of any other type of
force that carries a high likelihood or risk of causing death. Under Basic Principle 9, ‘[t]he
use of potentially lethal force for law enforcement purposes is an extreme measure, which
should be resorted to only when strictly necessary in order to protect life or prevent serious
injury from an imminent threat.’?’® An even higher threshold is established for the intentional

use of lethal force, that is when law enforcement officials shoot to kill. The last sentence of

271 ibid; See also Anette Faye Jacobsen, ‘Human Rights Monitoring: A Field Mission Manual’ (Brill, 2008), 317.
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Basic Principle 9 states, ‘intentional lethal use of firearms may only be made when strictly

unavoidable in order to protect life.” The ‘protect-life’-principle?”?

stipulated under these
standards means that the threat imposed to life must be so imminent that the use of lethal

force is absolutely necessary and the only way to avert the risk.

While Basic Principle 14 adds that, in the dispersal of violent assemblies, law
enforcement officials may use firearms, it stresses that that such use is only allowed under
the conditions stipulated under Principle 9, meaning when less dangerous means are not
practicable and only to the minimum extent necessary to protect life.?8® Basic Principle 9
states that a killing by a law enforcement official is lawful only when the latter is in a situation
of self-defence or defence of others against the imminent threat of death or serious injury,

and only when less extreme means are insufficient.?8!

In the context of November 2019 protests, protesters were exercising their right to
peaceful assembly and were, in the vast majority of cases, unarmed, and therefore they posed
no imminent threat. 2> Nevertheless, lethal firearms were used against these unarmed
protesters and bystanders throughout the country.?® According to NGOs, the Iranian
authorities justified the use of lethal force by referring the threat protesters posed to public
property such as banks, State-owned buildings and facilities, and seminaries.?®* However, in

only two cases in the city of Mahshahr?%>

it has been recorded that weapons were used by
protesters.?%¢ In some cases protesters may have resorted to throwing stones at security forces,
or possibly damaging buildings.?®” Eyewitnesses whose testimonies have been analysed for
this Communication have stated seeing banks and other building having been set on fire.
However, it must be noted that witnesses described those setting banks and other buildings

on fire committing other acts of vandalism as organised groups, who arrived for the specific
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task of destruction and left thereafter, thus casting doubt whether they were protestors.8
Nonetheless, any stone throwing and vandalism of public or private property that may have
occurred flagrantly falls well below the high threshold required by Basic Principles 9 and 14.
Therefore, the use of lethal force against the protesters, even against those who may have
thrown stones or destroyed public or private property, was unlawful as they were unarmed

and did not pose an imminent threat to life or serious injury.

Video footage verified and examined by Al and JFI, as well as witness testimonies,
provide strong evidence pointing to the unlawful nature of the killings; that is the killings
committed by the law enforcement officials of Iran®®® (namely members of the Police, the
IRGC and the Basij militia) who resorted to lethal force in a manner that did not in any way
meet the requirements stipulated under the Basic Principles. Therefore, the requirement of
unlawful killings needed to establish the crime against humanity of murder under the Rome

Statute can be considered fulfilled.

6.2.2. The conduct was part of a widespread and systematic attack directed against a
civilian population

The legal considerations of when a conduct would amount to a widespread and systematic

attack directed against a civilian population has been laid out above. How this conduct would

specifically apply to murder is considered in this section.

As further detailed in Appendix I, victims from multiple provinces have described
attacks of a similar nature that were carried out against protesters. Witnesses have confirmed
that both live ammunition and pellets were used on the crowds by armed members of the
forces deployed on the streets, positioned on the rooftops, or in close proximity to the stations.
These officers have been identified as members of Basij, the IRGC, and NAJA while some
were in plainclothes, meaning they could have belonged to the IRGC, Basij, or the Ministry
of Intelligence. Victims have also related accounts of seeing individuals, both protesters and
bystanders, getting shot and having sustained serious injuries themselves. These similarities

in the injuries suffered by victims and the deceased and the descriptions of the weapons used,

288 Appendix 1, Witness IDs 198, 196, 104, 216, and 2.

289 The expression law enforcement official designates any security forces, including military forces, who exercise
police powers. See Al, ‘‘Use of Force — Guidelines for Implementation of the UN Basic Principles on the Use of
Force and Firearms by Law Enforcement Officials’ <https://www.amnestyusa.org/reports/use-of-force-
guidelines-for-implementation-of-the-un-basic-principles-on-the-use-of-force-and-firearms-by-law-
enforcement-officials/> (2020), 22.
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as well as other details of the incidents (such as where the State forces were located in each
province), indicate that the attack had a common pattern of criminality. This sustains the

argument that the killings were a part of a widespread and systematic attack.

6.2.3. Knew that the conduct was part of or intended the conduct to be part of a
widespread or systematic attack against a civilian population

Specifically, with regard to the crime against humanity of murder, the ICC Pre-Trial Chamber

in the Katanga and Ngudjolo case stated that the mental element is that the perpetrator

intended to kill one or more persons.??° According to the Bemba Pre-Trial Chamber, ‘in the

case of murder as a crime against humanity, the intent can be inferred from the use of a firearm

against unarmed persons’.?!

6.2.3.1. Intent

The organised character of the attack revealed the existence of a State policy to organise and
conduct an attack directed against a civilian population. Crucially, the enforcement of this
State policy required the security forces’ commanders to issue the order to shoot at protesters.
Ordering the firing of live ammunition against individuals is not inconsequential. Due to their
role, perpetrators would have been necessarily aware that deaths would occur in the ordinary

course of events by issuing such an order.

Moreover, the fact that a high proportion of victims were targeted in their vital organs,
that is in the chest and/or back and in the head and/or neck, reveals the existence of a pattern
of crime. The existence of such a pattern is further augmented by the use of similar weapons
such as Dragunov sniper rifles and MP5 guns, fighting vehicles (AFV) and heavy machine
guns such as the DShK?°? that have been described by victims throughout the State. Such a
pattern of crime at broad geographical and quantitative scales cannot be accidental; it
demonstrates the existence of a broad policy including the order to shoot at civilians and target
vital organs. The existence of a pattern of a crime in a particular geographical location, which

falls under the oversight of an alleged perpetrator, leads to the logical inference that an order

290 prosecutor v. Katanga (7 March 2014) (n 499), para. 423.

1 prosecutor v. Bemba (15 June 2009) (n 499), [184] citing Prosecutor v. Delalic (Judgement) IT-96-21-T, T
Ch (16 November 1998) [903]: "In the instant case it is established that Miroslav Vujicic was shot and killed by
one of the individuals participating in the collective beating, as described above, in the Celebici prison-camp. The
Trial Chamber finds that, under these circumstances, the use of a firearm against an unarmed individual
demonstrates an intent to kill (...)".
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to bring about that outcome was given. As described in Section 4 this would, for instance, apply
to the orders to shoot at unarmed individuals with live ammunition and to target vital organs
of protesters, which would reveal an intent to cause death. Furthermore, a report of the Special
Rapporteur on the situation of Human Rights in the Islamic Republic of Iran, which was
transmitted by the Secretary General to the UNGA in 2020, also noted that: ‘the pattern of
shooting at vital organs, established by eyewitness accounts, video footage and the documented
causes of deaths, demonstrates that security forces were ‘shooting to kill” or with reckless

disregard as to whether their actions caused death.?*?
6.2.3.2.  Knowledge

The decision-making process that led to the issuance of various orders is decisive in the
assessment of whether the alleged perpetrators were aware of the general context of the attack,
because the execution of these orders constituted a large element in the attack on the
population. Additionally, the fact that the evolution of the local situation was reported to those
authorities through the media and various organisations further supports the contention that
they acted with knowledge and knew that their actions (giving or enforcing certain

commands) could be considered part of a widespread or systematic attack.

6.3. The crime against humanity of imprisonment or other severe deprivation

of physical liberty (Article 7(1)(e))

This section establishes that the crime against humanity of imprisonment or other severe
deprivation of physical liberty has been perpetrated in Iran during the protests of November
2019 and its aftermath. Article 7(1)(e) of the Rome Statute can be read as prohibiting
imprisonment or other severe deprivation of physical liberty in violation of fundamental rules
of international law committed as part of a widespread or systematic attack directed against
any civilian population with knowledge of the attack.?** Furthermore, according to the
Elements of Crimes, for the crime against humanity of imprisonment or other severe
deprivation of physical liberty to be fulfilled it must be shown that: (1) the perpetrator
imprisoned one or more persons or otherwise severely deprived one or more persons of

physical liberty, (2) the gravity of the conduct was such that it was in violation of fundamental

293 UNGA Note by the Secretary-General (21 July 2020) (n 8); this report also referred to JFI ‘Shoot to Kill” (n
2), 18.

294 Rome Statute (n 256), article 7(1)(e).
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rules of international law, (3) the perpetrator was aware of the factual circumstances that
established the gravity of the conduct, (4) the conduct was committed as part of a widespread
or systematic attack directed against a civilian population, and (5) the perpetrator knew that the
conduct was part of or intended the conduct to be part of a widespread or systematic attack
directed against a civilian population.?> The following section will discuss the crime against

humanity of imprisonment or other severe deprivation of physical liberty within this framework.

6.3.1. The perpetrator imprisoned one or more persons or otherwise severely deprived
one or more persons of physical liberty
Between 15 and 18 November 2019 and its aftermath, as admitted by an Iranian official, at
least 7,000 individuals were arrested and imprisoned by security forces including the police
and IRGC, and intelligence forces.??® NGO reports indicate that the victims were not only
arrested during the protests, but also in the days and weeks following it.?7 Iranian officials,
including within the Judiciary, overseen by the Head of the Judiciary and the Prosecutor-
General, violated detainees’ due process rights by obstructing the victims’ rights to appear
promptly before a judge, to challenge their detentions, and to have access to lawyers of their

298 Thus, it can be determined

choice, as well as by conducting unfair trials and convictions.
that the alleged perpetrators, specifically the heads of the police, intelligence and security
forces, as well as the Prosecutor-General and Head of Judiciary, were responsible for the
unlawful imprisonment of approximately 7,000 individuals, fulfilling this requirement of the

crime.

The exact numbers of those arrested and detained during and in the aftermath of the
November 2019 protests are not known and the authorities have not released the official figures
of those they arrested or detained.?* On 25 November 2019, a member of Parliament and the
spokesperson of Iran’s Parliamentary Committee for National Security and Foreign Policy,
Hossein Naghavi Hosseini, stated that around 7,000 people had been arrested.>*° Reports by

NGOs and the UN as well as witness testimonies show that the arrests continued for days and

295 Elements of Crimes (n 506), article 7(1)(e).
296 Al ‘Trampling Humanity’ (n 2), 17.

27T HRW ‘Iran: Security Forces Violently Crack Down on Protesters’ (n 2); JFI ‘Shoot to Kill’ (n 2), 10; Al
‘Trampling Humanity’ (n 2), 7, 17; UN News "UN independent experts ‘deeply disturbed’ by alleged mistreatment
of detained Iranian protesters’ (n 8).

298 Al ‘Trampling Humanity’ (n 2), 16.
299 Al ‘Trampling Humanity’ (n 2), 17; JFI ‘Shoot to Kill’ (n 2), 10.

300 Editorial, ‘Naghavi Hosseini: The arrests of approximately 7,000 people in the unrests in Iran Entekhab (26
November 2019) <www.entekhab.ir/fa/news/514774/> accessed 22 June 2021 [translated from Persian].
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weeks after the protests.’! Numerous gunshot victims were arrested in hospitals while seeking

treatment for their injuries.>"?

It has also been reported that the authorities pressured medical
professionals to discharge the victims prematurely, and subsequently transferred them to
detention centres.’®* Some injured victims preferred staying away from the hospital for fear of
arrest.3%* In addition to unarmed protesters, people such as activists and journalists were also

arrested.’®

Together with the Special Force Commander, whose unit was under police command,
the Chief of Police led the November crackdown in many cities.>*® As the overall commander
of the regular police, Emdad Units and Special Units, the Chief of Police issued the orders that
authorised these forces to conduct arbitrary arrests across the country.3*” Other forces involved
in the crackdown of the protests including the IRGC, Basij, and forces in plainclothes possibly

belonging to the Ministry of Intelligence, also carried out arrests during the protests.3%8

In the weeks following the protests, intelligence and security forces used footage from
the protests to identify demonstrators, and arrested them in their homes, workplaces, schools,
and universities.’® Some individuals who shared footage of the crackdown with foreign media
were also arrested,’!? as were those who discussed the protests on social media.>!! Multiple
reports confirm that students, activists, journalists, individuals belonging to ethnic minorities,

and even children as young as 10 were arrested and detained due to their alleged connections

301 JFT “Shoot to Kill” (n 2), 10; Al ‘Trampling Humanity’ (n 2), 6-7, 17; UN News ‘UN independent experts
‘deeply disturbed’” (n 8).

302 JFI Shoot to Kill’ (n 2), 15.

303 ibid.

304 ibid; Editorial, ‘Two November Protesters in Iran Die of Their Gunshot Wounds’ Radio Farda (30 January
2020)

<https://en.radiofarda.com/a/two-november-protesters-in-iran-die-of-their-gunshot-wounds/30405752 .html>
accessed 22 June 2021.
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accessed 28 June 2021.
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with the protests.?!? In its report on the treatment of detainees arrested in relation to the protests,
Al stated that it believes that, ‘in virtually all cases, the arrests and detentions carried out in
connection with the protests violated due process guarantees, which would also render the
arrests and detentions arbitrary and result in unfair trials.’3!3 The report specifies that officials
of Iran, including within the Judiciary, overseen by the Head of the Judiciary and the
Prosecutor-General, conducted unfair trials and sentencing, and obstructed the victims’ rights
to have access to lawyers of their choice, and to challenge their detentions before an

independent and impartial judicial authority.3!4

Among the main sites of imprisonment were Evin Prison in Tehran and the Greater
Tehran Central Penitentiary (GTCP) in Fashafouyeh.’!> However, detainees were also held in
military barracks and schools.?!® According to AI’s investigation, many victims were placed in
unofficial secret detention facilities, such as houses or apartment buildings.?!” These secret
facilities were generally run by the Ministry of Intelligence or by the Intelligence unit of the
IRGC, which meant that the facilities fell outside of the regular oversight mechanisms.?!'® Both
the UN Report of the Special Rapporteur of 11 January 2021 and Al indicate that in many cases,
the authorities failed to inform the victims’ families of the fate and whereabouts of their loved

319

ones.”'” In addition, many of the victims’ families were subjected to intimidation and

harassment when they tried to obtain information on their relatives’ whereabouts.*2° Al

312 ibid 7, 16; Al ‘Iran: World must strongly condemn use of lethal force against protesters as death toll rises to
143 <https://www.amnesty.org/en/latest/news/2019/1 1/iran-world-must-strongly-condemn-use-of-lethal-force-
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Arrested in Iran’s Crackdown on November Protests’ <https://iranhumanrights.org/2019/11/initial-reports-show-
thousands-arrested-in-irans-crackdown-on-november-protests/> (22 November 2019); Al, ‘Iran: Thousands
arbitrarily detained and at risk of torture in chilling post-protest crackdown’

<https://www.amnesty.org/en/latest/news/2019/12/iran-thousands-arbitrarily-detained-and-at-risk-of-torture-in-
chilling-post-protest-crackdown/> (16 December 2019); Mehdi Jedinia and Rikar Hussein, ‘Iran Focusing on
Minorities Following Protests, Experts Say’ VOA News (23 November 2019)
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describes the practice as a ‘systematic concealment’ of information regarding the detainees and

claims that many of them were subjected to enforced disappearance.?!

As mentioned above, Al reports that some victims were denied the opportunity to
challenge their detention, and were thus denied legal protection in line with international
human rights standards.*?? Iran’s domestic laws fail to provide for the right of detainees to be
brought promptly before an independent and impartial judicial authority, such as a judge,
following arrest.*?* Instead, the accused is brought before an investigator, an official located
within the office of the prosecutor who inherently lacks the required independence, objectivity
and impartiality to review the detention order,*?* as specified by the UN Human Rights
Committee.**® This jeopardises the prospect of any legitimate oversight of how detention
orders were issued, and leaves victims without an independent and impartial forum before

which they can file a request to have the detention order revoked.*

This issue is compounded by victims being held and questioned in detention over
extended periods of time, without access to legal representation.’?’ Victims were also denied
the right to choose their own lawyer, while some were detained for days or weeks*?8 before
their case was brought to the investigator for review of the detention order.*?° However, CHRI
states that most protesters were eventually released on bail.*3° Those prosecuted for their
alleged involvement in the protests were generally subjected to one trial before a Revolutionary
Court and another before a criminal court, creating a situation where defendants risked being
subjected to trials and convictions on charges of which they had already been convicted or
acquitted, thus violating the principle of protection against double jeopardy.**! During these
proceedings, which sometimes lasted only minutes, the defendants were denied basic

procedural rights, including the right to an adequate defence and the right to not be compelled

321 AT “Trampling Humanity’ (n 2), 8, 31.
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to confess.?3? As of late August 2020, Al had recorded the names and details of more than 500
individuals who had been subjected to criminal investigation in relation to the protests of
November 2019.33% The legal documents collected by the organisation confirm that in many
cases ‘judicial and prosecution authorities have refused to provide individuals convicted and
sentenced with a written copy of the judgement issued against them.’** In addition, verdicts
were often communicated to detainees by prison officials, either verbally or via a letter simply
stating the charges and the sentence.’* Detainees’ lawyers were, in some cases, allowed to
review the judgement at a court office. In other cases, they were merely informed via letter or

electronic communication.33¢

6.3.2. Acts of detention

According to a 25 November 2019 official statement, over 7,000 individuals were detained
during and after the protests.**” NGOs have reported that the arrests continued for weeks after
the protests with many protestors and bystanders being arrested from hospitals where they were
seeking medical treatment for serious including life-threatening gunshot injuries.*8 AT has
reported that according to the available sources and the cases received by the organisation, the

arrests took place in at least 28 of Iran’s 31 provinces.**’

Prisoners were held in inhumane incarceration conditions and their families were
prohibited from obtaining information about their whereabouts and conditions.**° For instance,
wounded detainees were held in unsanitary and overcrowded conditions.?*! Prisons in general

were overcrowded and detainees were denied adequate food and water, adequate bathrooms
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d 342

and sanitary facilities, beds and quality foo In particular, victims in prolonged solitary

confinement were deprived of food and water and denied adequate sanitation and bedding.?*

6.3.3. The gravity of the conduct was such that it was in violation of fundamental rules
of international law and the perpetrator was aware of the factual circumstances
that established the gravity of the conduct

International jurisprudence confirms that the crime against humanity of imprisonment is

characterised by arbitrary detention.?** The imprisonment must also be of a gravity that

violates a fundamental rule of international law.3* Imprisonment is considered arbitrary
when used to punish individuals for legitimately exercising their rights to freedom of
expression, peaceful assembly, and association.3*¢ These rights are protected by Iran’s

Constitution, albeit not fully, as the rights are conditioned on vague clauses such as

conformity with ‘fundamental principles of Islam’.3#" Article 27 of the Constitution provides

that ‘public gatherings and marches may be freely held, provided arms are not carried and
that they are not detrimental to the fundamental principles of Islam’.>*® Furthermore, Article

9(1) of the ICCPR, to which Iran is a State Party, outlaws arbitrary arrest and detention.

In Ntagerura et al, the ICTR held that ‘not every minor infringement of liberty’ meets
the gravity threshold.>*® Rather, the imprisonment must be ‘of similar gravity and seriousness
as the other crimes enumerated as crimes against humanity’. 3°° Specifically, the
imprisonment must be arbitrary or otherwise unlawful, and the national law used to justify

the deprivation of liberty must not violate international law.*>! Lawfulness can be determined
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by assessing whether (1) there was a valid arrest warrant,*>? (2) detainees were informed of
the reason for their arrest,>3 (3) they were formally charged,*>* (4) they were informed of

355 and (5) the continued detention was lawful.>>¢ The facts of the mass

their procedural rights,
imprisonments of November 2019 demonstrate that the arrests were unlawful and violated

two fundamental rules of international law.

In addition to the Constitution, other domestic laws in Iran fail to fully guarantee the
right to peaceful protests in line with international law and standards. Under the 2016 Law on
the Activities of Political Parties and Groups, holding assemblies is one of the ‘rights and
privileges® granted to political parties.’*” Holding assemblies requires obtaining a licence
from the relevant authorities.?>>® However, there is a legal lacuna in Iran when it comes to
requesting permission for holding assemblies by individuals and groups other than the
licenced political parties. This effectively means that assemblies held without a licence are
generally considered illegal. It must be noted that the criteria governing the formation and the
activities of political parties is extremely restrictive. For instance, under Article 5 of the Law,
individuals convicted of national security offences and those suspected of espionage by
intelligence bodies, even in the absence of any conviction, cannot form or be members of
political parties.* In reality, these groups include peaceful political activists, human rights
defenders, journalists, labour rights activists, and those seeking greater rights for minority
groups. As a result, laws governing assemblies in Iran, in violation of international law,

consider many instances of participation in peaceful assemblies unlawful.

The mass imprisonment of protesters in November 2019 violates the prohibition against
arbitrary detention, as those detained included individuals arrested for peacefully exercising
their right to assembly, and in virtually all cases studied by Al serious violations of due

process were committed.** During and in the aftermath of the November 2019 protests, the
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Iranian authorities arrested thousands of individuals, including peaceful protesters and
bystanders. Eyewitnesses to the protests, as well as those arrested and detained, have
described how police and security forces conducted mass arrests often violently and while
subjecting the victims to beatings with batons and tasers and kicking and dragging them on
the ground. According to the witnesses, vehicles, including private vehicles, were stationed
at sites of protests, and those arrested were thrown in the vehicles and were taken to detention
facilities.*®! In the weeks following the protests, intelligence and security forces used footage
from the protests to identify demonstrators, and arrested them in their homes, workplaces,
schools, and universities.*? Individuals who shared footage of the crackdown with foreign
media were also arrested,®* as were those who discussed the protests on social media.>®*
Many were detained in secret detention facilities and their families were denied information
as to their whereabouts, as described in Section 4. It is unclear whether the detainees were
shown a valid arrest warrant or informed of the reason for their arrest. Nevertheless, evidence
gathered by Al illustrate that the arrests were either not based on lawful grounds and/or the
arrests and detentions were in violation of due process guarantees meaning they constituted

arbitrary detentions.?%

Iran’s Judiciary used ‘vaguely defined provisions in the penal code’ to detain and
prosecute many individuals for exercising their rights to peaceful protest.>® Al reports that
the charges brought against protesters included ‘disrupting public order’, ‘gathering and
colluding to commit crimes against national security’, and ‘membership of a group with the
purpose of disrupting national security’.?%” Al notes that the definitions of these crimes are

368

overly broad and so may contravene the principle of legality.’°® The vagueness in these

definitions allowed the authorities of Iran to apply them to protesters to restrict their rights to
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freedom of expression, assembly, and association. Al has also reported on legal activities that
were cited either in prosecution notes or court verdicts as evidence against the convicted,
including: singing political songs, filing or sharing videos of the protests, attending memorial
ceremonies, sharing social media posts, etc.%® Regarding the right to due process, Article 9(3)
of the ICCPR requires that detainees be brought before a judge ‘within a reasonable time’ or
to be released.’”° Similarly, Article 9(4) entitles individuals to question the lawfulness of their
detention. Detainees were denied the opportunity to challenge their detention in front of a
judge: under Iranian criminal procedure an investigator within the prosecutor’s office instead
makes determinations on the lawfulness of detention.?”! Victims were also denied the right to
access a lawyer, and some were detained for ‘days or weeks’3’? before their case was brought
to the investigator for a determination of the lawfulness of their detention. According to the
CHRI, most protesters were eventually released on bail.’”* Those prosecuted for their alleged
involvement in the protests were subjected to one trial before a Revolutionary Court and
another before a criminal court.?”* During these proceedings, which sometimes lasted only
minutes, the defendants lacked basic procedural rights, including the rights to an adequate
defence and to not be compelled to confess.’”> These violations of due process constitute
breaches of Articles 9(3) and 9(4) of the ICCPR and strengthen the conclusion that the
detentions were arbitrary in nature. The extent and widespread nature of the due process
violations shows that the arbitrary detentions are of sufficient gravity to constitute a crime
against humanity. Thus, it can be concluded that the gravity requirement for the crime against

humanity of imprisonment is met.

6.3.4. The conduct was committed as part of a widespread and systematic attack
directed against a civilian population

The legal considerations that determine when an act amounts to a widespread and systematic

attack directed against a civilian population have been laid out above. At least 7,000

individuals were arrested in association with the November 2019 protests. Victims from

multiple provinces have described the similarities in their detention, as shown in the witness
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statements in Appendix 1. Victims have described how they and their family members have
been arrested for vague or arbitrary charges. They have been transported to detention centres
in groups of 30—100 individuals. Victims also commonly describe not being allowed to call
their families, that they did not have access to legal counsel, and that they were subjected to
mass trials with no real opportunity to defend themselves. These similarities in the accounts
given by victims indicate that the attacks had a common pattern of criminality, which sustains

the argument that they were widespread and systemic.

6.3.5. The perpetrator knew that the conduct was part of or intended the conduct to be
part of a widespread or systematic attack directed against a civilian population

The previously illustrated requirements of intent and knowledge also apply to this section.

The manner in which these requirements are met regarding the crime against humanity of

imprisonment and other severe deprivation of physical liberty is discussed below.

6.3.5.1. Intent
Security forces across Iran engaged in arbitrary arrest and detention of civilians. Arrests and
detentions were widespread, taking place in at least 28 provinces across Iran,?’® which further

contributes to the finding that their outcome was intended.

6.3.5.2.  Knowledge

With regards to knowledge, the Elements of Crimes and Article 7(1) of the Rome Statute
require that the perpetrator was aware of the factual circumstances that established the gravity
of the conduct, and that the perpetrator had knowledge of the wider attack. This is evidenced
by the duration of the detentions, which continued for weeks and months following the initial
arrests, with due process and fair trial rights being continuously violated in many cases. It is
clear that the relevant officials must have had knowledge of these ongoing violations.
Additionally, high-level perpetrators mentioned herein fulfil the requirement of knowledge,
as they were involved in decision making processes which led to arrests and detentions and
should have known of any subsequent violations that flowed as a consequence of these

decisions.
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6.4. The crime against humanity of torture (Article 7(1)(f))

This section establishes that the crime against humanity of torture was perpetrated in Iran
during the protests of November 2019 and in their aftermath. Article 7(1)(f) of the Rome
Statute defines this crime as ‘torture committed as part of a widespread or systematic attack
directed against any civilian population with knowledge of the attack’.?’” Furthermore,
according to the Elements of Crimes, for the crime against humanity of torture to be established
it must be shown that: (1) the perpetrator inflicted severe physical or mental pain or suffering
upon one or more persons, (2) such person or persons were in the custody or under the control
of the perpetrator, (3) such pain or suffering did not arise only from, and was not inherent in or
incidental to, lawful sanctions (4) the conduct was committed as part of a widespread or
systematic attack directed against a civilian population, (5) the perpetrator knew that the
conduct was part of or intended the conduct to be part of a widespread or systematic attack
directed against a civilian population.>”® The following section will discuss the crime against

humanity of torture within this framework

6.4.1. The perpetrator inflicted severe physical or mental pain or suffering upon one or
more persons

Detainees arrested in relation with the November 2019 protests and interviewed by Al, JFI and

Aban Tribunal have stated that they were subjected to different forms of torture and ill-

treatment, both during arrest and during the detention.3” After interviewing victims and

witnesses, and analysing video footage and other documentary evidence, Al has published a

report describing the torture inflicted on detainees in prisons and detention centres in Iran.3%°

The conclusion was that detainees were subjected to physical and psychological torture.!

On most occasions, torture was inflicted to punish, intimidate, mock, and humiliate
detainees, and used to obtain forced, self-incriminating statements and confessions. 332
Detainees were threatened by interrogators with further torture, or with the arrest and torture

of family members, if they refused to sign pre-written or dictated confession statements, or

377 Rome Statute (n 256), article 7(1)(f).

378 Elements of Crimes (n 506), article 7(1)(f).
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refused to make confessions in front of a camera.?®3 Such self-incriminating confessions were
made without the assistance of a lawyer; detainees were stripped of their right to access

counsel.’*

Al reported one case where a detainee was denied medical care for injuries suffered due
to previously inflicted torture, until he agreed to make a confession.?®® Abolfazl Karimi, a 17-
year-old arrested in connection with his participation in the protest, was held in solitary
confinement for 50 days in Evin Prison.?#¢ As he was the only caretaker for his old parents,’’
his captivity and the inability to communicate with his parent caused him serious distress.*3®
In addition, Mr. Karimi has described how he was subjected to beatings at the time of arrest
and during detention as well as other forms of torture and was threatened with the arrest of his
parents and the rape of his girlfriend.*®® He was told that his torture would stop if he made a

confession that he had been in possession of a gun during the protests.3*°

AT’s investigation shows that detainees were subjected to physical violence in prisons
and detention centres across the country, including in the provinces of Esfahan, Kermanshah,
Khuzestan, Kurdistan, Khorasan Razavi, Mazandaran, and Tehran.>®' For instance, detainees
reported that they were released with broken teeth, arms, and legs or had suffered de-nailing
and cuts and bruises on the body.?*? One particular case relates to the Raja’j Shahr Prison in
Karaj (Alborz province), where witnesses claim that hundreds of detainees, including children,
were brought to the penitentiary from 16 November 2019, where they were handcuffed and
blindfolded and later ‘were stripped of their clothes, punched, kicked, flogged and beaten daily
with batons by prison guards and security officials’.>*> The same happened in the Mali Abad

383 ibid, 53.
384 ibid.
385 ibid, 44.
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police station in Shiraz (Fars province), where handcuffed detainees were taken into the

grounds of the police station and beaten, punched, and kicked by security forces.***

Another method of physical torture consisted of forcing prisoners, generally blindfolded,
into suspension and stress position for prolonged periods, while they were interrogated and
beaten or flogged.?*> Waterboarding was also widely used in detention centres.**® This
technique consists of placing a wet towel over the victim’s face and pouring water onto it, until
the victim starts to suffocate.’®” A victim told Al that he had been waterboarded while he was
held in an unofficial secret detention place in Khorasan Razavi province.?® Al also reports that
intelligence and security officials subjected the arrested, including children, to electric shocks
by using electroshock weapons, such as stun guns and batons, on different parts of the body
and on the victims® testicles. ** Witnesses whose testimonies were analysed for this
communication have described being subjected to and witnessing: beatings at the time of arrest
as well as in detention with tasers and batons, kicking of victims in the head face and abdomen,

and officials banging the heads of victims on the walls.**

As demonstrated by Al, detainees held in relation to the 2019 November protests were
also subjected to psychological forms of torture causing them mental harm, anguish, and
distress.**! Forms of torture, such as prolonged solitary confinement and threats, including
threats of further torture, threats of arrests of loved ones and threats of harming family members,
caused serious psychological suffering. In addition, victims reported that they were held in
cells where they could hear ‘sounds of beatings and detainees screaming and crying from pain’
to induce fear and cause them mental distress.*’? Victims were also subjected to mock
executions. According to AI’s research, at least two people detained in a detention centre in
Tehran province were subjected to mock executions by officials of the intelligence unit of the

IRGC.* In both cases, the victims were told that they had been sentenced to death.*** They
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were then blindfolded and either subjected to mock hangings or shootings.**> One victim

406 One victim, who was interviewed

claimed to have been subjected to mock executions twice.
by the Aban Tribunal, also stated that he and other detainees were subjected to mock executions
on a daily basis.*’” Other witnesses interviewed by the Aban Tribunal said that they had been
threatened with execution if they were to again be arrested and that they would be thrown in

water with their limbs tied so they would drown.*%8

Witnesses have also described being subjected to and witnessing humiliating, degrading,
and inhumane treatments. For example, detainees were insulted and sworn at, were denied
access to go to the toilet or had to partition and use part of the cell they were collectively in as
a toilet. Victims were given leftover food of the guards and prison officials in a degrading way.
For instance, food was thrown on a piece of plastic and no plates and cutlery were given to the

detainees.*?

In addition, allegations have been made that a number of juveniles have also been
detained and subjected to torture in the context of November 2019 protests. The Ammar Cyber
Headquarters (with close ties to the IRGC) reported on 24 December 2019 that 166 individuals
aged 15 to 18 had been arrested in relation to the November protests and sent to juvenile
correctional facilities.*!? One of these detainees, who was held in the GTCP, told CHRI that he
had been subjected to beatings to make him confess to a crime he had not committed.*!!
Similarly, a 17-year-old, who had been released on bail in the southern city of Ahvaz, told
CHRI that he was tortured with batons and electric shockers, with the aim of getting
information about foreign contacts.*!?> As mentioned above, KHRN also reported child sexual

413

harassment and molestation.*'” It is believed that, on several occasions, the torture of the

detainees has caused their deaths. In Mariwan, a 24-year-old man was found dead on 15
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December 2019 as a result of post-arrest torture.*!'* According to the KHRN, his arms, legs,

and teeth were broken under torture.*!?

Crucially, it has been clarified that the act of torture can be inflicted through both acts
and omissions.*!® The ICTY in the Delali¢ case explained that, while the ‘most characteristic
cases of torture involve positive acts’,*!” omissions may also amount to torture ‘provided that
the mental or physical suffering caused meets the required level of severity and that the act
or omission was intentional, that is an act which, judged objectively, is deliberate and not
accidental’.*!® Thus, as long as the perpetrator has the deliberate intention of inflicting pain
or suffering and this harm meets the severity threshold, it can amount to torture from the
perspective of the material element. The inhumane state of the detention facilities, which were
overcrowded and filthy, with poor ventilation, and lacking in adequate sanitary facilities for
detainees to maintain personal hygiene and the failure to provide adequate food and water*!”
can amount to torture by omission: authorities failed to fulfil the basic conditions with which
detainees ought to have been held. Being detained under these conditions over a prolonged
period of time would contribute to the pain and suffering that was felt by the victims during

this time.

Furthermore, there is evidence of security forces and authorities of Iran committing
sexual violence against detainees. Practices perpetrated by interrogators and prison officials
include stripping and forced nakedness, invasive body searches, sustained sexual abuse, pepper
spraying the genital area, and administering electric shocks to the testicles.*?* Detainees have
also alleged that they were raped.**! The Kurdistan Human Rights Network (KHRN) has
reported that it has received several reports on this subject, including sexual violence against

and torture of child detainees, such as threats of rape with batons.*?? The Network states that it
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has verified allegations of harassment and threats of rape against three schoolboys detained in

Mariwan (Kurdistan).*?3

Al has gathered similar testimonies regarding rape in Mariwan.*>* The abuse reportedly
occurred while the children were held in the detention centre in Mariwan and allegedly
involved rape through penetration of the anus with batons.*?*> The organisation was also told
by a former detainee from Mashhad (Khorasan Razavi province) that several adult men held in
unofficial secret detention in Mashhad were allegedly subjected to sexual assaults including
rape.*? Some victims who were interviewed by Aban Tribunal and whose statements were
analysed for this Communication have also testified that they have been subjected to or were
witnesses of sexual violence in detention. One witness said that he and hundreds of other
detainees were subjected to force nakedness while they were kept in the cold.*?” Another
witness described seeing a child detainee as young as 13 being subjected to sexual violence by
detention officials including by being subjected to sexual jokes and slurs and touching.**8

Threats of rape were also made according to another witness.*?

To date, there is no ICC jurisprudence on the qualification of sexual violence as
constituting the crime against humanity of torture. Nonetheless, the jurisprudence of the UN
ad hoc tribunals has developed a significant range of cases on the subject. In the Foca case, the
ICTY Trial Chamber qualified the rapes committed by the defendants Kunarac and Kovac as
crimes against humanity of both rape and torture.**® The Appeals Chamber confirmed such
interpretation, claiming that ‘[t]orture is constituted by an act or an omission giving rise to
“severe pain or suffering, whether physical or mental” [...] Sexual violence necessarily gives
rise to severe pain or suffering, whether physical or mental, and in this way justifies its
characterisation as an act of torture.”*}! Starting from the Foca case, which was the first case
to convict sexual violence as torture, the case law of the ICTY and the ICTR produced further

legal precedents on this, therefore confirming that it is possible to classify sexual violence as
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the crime against humanity of torture.**? In view of the grave nature of such acts, and in light
of the aforementioned jurisprudence, this Communication urges the OTP to include the acts of

sexual violated elaborated herein in its investigation.

6.4.1.1.  Inflicted upon one or more persons

Based on the victims’ accounts, many victims who were arrested during or after the protests
in November 2019 were subjected to torture. A number of these accounts have been detailed
throughout this Communication. As such, the torture mentioned therein was inflicted on one
or more persons. In addition, there has been evidence of members of security forces and

authorities of Iran committing sexual violence against detainees, as elaborated above.

6.4.1.2.  Physical and mental pain

Torture can be inflicted in the form of both physical and mental pain.*** Physical forms of
torture include flogging, administering electroshocks, being subjected to stress positions and
hangings, waterboarding, mock executions, pulling off nails, and prolonged solitary
confinement.*** According to the sources examined in this Communication, all of these
practices have taken place in prisons and detention centres in Iran. The mental suffering
caused by prolonged solitary confinement and physical torture, as well as distress caused by

the threats to the victims’ lives and the lives of their families**> will amount to mental pain.

As Section 4 comprehensively outlined, victims were subjected to various forms of
physical pain including beating, flogging, kicking, stress positions, waterboarding, and sexual
violence that was frequently inflicted on detainees held in relation to the protests. Witnesses
have described how the arrest and detention authorities subjected them and other detainees to
beatings with batons and tasers, and kicked them in various body parts including their heads,
faces, and abdomens.**® In addition, as stated in Appendix I, victims reported that they were

held in cells where they could hear ‘sounds of beatings and detainees screaming and crying

#2 See Prosecutor v. Kvocka, Prcaé, Kos, Radi¢ and Zigi¢ (Trial Chamber Judgment) ICTY-IT-98-30/1-T (2
November 2001); Prosecutor v. Simi¢, Tadi¢ and Zari¢ (Trial Chamber Judgement) ICTY-1T-95-9-T (17 October
2003); Prosecutor v. Brdanin (Trial Chamber Judgement) ICTY-IT-99-36-T (1 September 2004); Prosecutor v.
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from pain’, to induce fear and cause them mental distress. Mental suffering was also caused
by the widely used practice of mock executions as well as threats of death and execution.
Witnesses have described having been repeatedly threatened with executions if they get
arrested again and being killed including by being thrown in water with their limbs tied

(drowning).*¥’

Furthermore, physical torture including sexual violence, which the victims were
subjected to, have the possibility of causing long term mental and pain and harm as well as
physical suffering. According to the ICTY, physical and mental harm caused by rape can also
amount to torture when it is carried out by public officials, or with the instigation, consent, or
acquiescence of an official, as a means of punishment, coercion, discrimination, or
intimidation.**® The threat to inflict sexual violence can also cause severe pain and suffering
and thus amount to torture.**° Therefore, it is evident that the victims of the situation in Iran
were subjected to both physical and mental suffering according to the facts that have come to
light. AI’s research as well as witness testimonies in Appendix I reveal various forms of
sexual violence and humiliation perpetrated by the Iranian authorities against detainees held
in relation to the November 2019 protests. Forms of sexual violence reported are — among
others — forced nakedness, invasive body searches including cavity searches done with the

aim of humiliating the victims, and administration of electric shocks to the testicles.*4

6.4.1.3.  Severity of the physical and mental pain

The Rome Statute does not provide any clarification on what it considered to be severe physical
and mental pain. Therefore, case law must be referred to, to understand what is required to
fulfil this criterion. The ICC has held that certain acts such as ‘the repeated and prolonged

character of the violence’#*!

can objectively amount to torture. In addition to this, it has also
identified how certain acts can impact individuals in different ways, based on the ‘physical and
mental effects of the act in question on the victim, the physical or psychological condition of
the victim, and occasionally, the age, sex, health state, or the inferiority position of the victim.

The social, cultural, and religious context relative to the victims can equally be taken into
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consideration.**?

In this way, the ICC also identifies a subjective criterion to determine if
certain conduct meets the severity threshold required to amount to the crimes against humanity

of torture.

The prolonged character of the violence, as seen in the situation in Iran, can be
considered in view of the objective standards that have been contemplated by the ICC. For
instance, the ICTY explains that solitary confinement can amount to torture ‘in view of its
strictness, its duration, and the objective pursued’.** It is the long-term solitary confinement
of individuals that causes great physical or mental suffering. The subjection of detainees and
prisoners to prolonged solitary confinement*** was a widespread practice in detention centres
in Iran. As described in Section 4, many detainees held in relation to the November 2019
protests were held in solitary confinement and subjected to additional forms of pain and
distress, such as exposure to extreme temperatures, lengthy interrogations accompanied by

torture and ill-treatments, and threats made against them and their loved ones.

In addition to this, the severity of some of these cases is further enhanced when the
subjective criteria such as the age of the victims is taken into consideration. It is known that
at least 166 juveniles between the ages of 15 to 18 were arrested, some of whom were
subjected to beatings with batons and electroshock, including for the purpose of extracting
confessions or information.**> According to AI’s research, hundreds of children, some as
young as 10 were arrested during and in the aftermath of the protests.**® Many child detainees
were subjected to incommunicado detention and were held alongside adults placing them at
increased risk of abuse.**” Victims have also reported witnessing the arrest and detention of
tens of children alongside adults and the beatings and sexual violence against child detainees

as young as 13 years old.**®

Detainees who were subjected to prolonged solitary confinement were often deprived

of sufficient amounts of food and water and denied adequate sanitation and bedding,*** which
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would have a considerable impact on both their physical and mental state. These conditions
can cause victims to develop long-term back, bladder, and digestion problems, among other
health conditions.**° The severe mental impact of these confinements is evident in individual
cases like that of 17-year-old Abolfazl Karimi who suffered serious distress due to continuous
threats to his parents and the prohibition to communicate with them.*! Mr. Karimi was also
kicked in the teeth, beaten with a shocker, and had his nails pulled off during interrogation.*>?
This fulfils both the subjective and objective elements of torture. What can be objectively
considered to be torture is influenced by the subjective nature of the victims’ individual
circumstances — such as their age and mental state after solitary confinement — that further
enhance its severity. While a case-by-case analysis of the subjective and objective criteria
must be made regarding each individual to conclude whether the severity element is met,
witness testimonies reveal a broad pattern of abuse. Many victims have shared similar
experiences which confirm that the conditions they were subjected to during interrogations

detention would fulfil the severity requirement needed to amount to torture.

6.4.2. Person or persons were in the custody or under the control of the perpetrator.

Contrary to more stringent requirements that have been contemplated by other international
mechanisms,*> the ICC has found that for the purposes of its jurisdiction under the Rome
Statute victims must have been in custody or under the control of the perpetrator for torture

to be committed.*>*

It is known that the victims of torture in Iran are held in three different types of detention

centres. First, some victims are held in regular prisons, like the already mentioned GTCP#?
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or Evin Prison.*® While regular prisons are generally run by the Judiciary, some prisons, such
as the GTCP, are managed both by the Judiciary and the IRGC.*7 Secondly, torture victims
have also been held in security detention facilities (bazdashtgah-hay-e amniati), which are
run by security and intelligence bodies, most often the Ministry of Intelligence or the
intelligence unit of the IRGC.*® These facilities are legally required to be under the
supervision of the Prisons Organisation, falling under the auspices of the Judiciary, and they
are supposed to be inspected by the prosecution authorities at least every 15 days with the
aim of submitting a report to the Head of the Judiciary.** Finally, some victims are held in
unofficial secret detention centres, which are also run by the Ministry of Intelligence or by
the IRCG.** However, these detention facilities are outside of the protection of the law: they
are not registered or supervised by the Prisons Organisation and their location is undisclosed
to the victims and their families.*®! Given the three scenarios in which torture victims are
imprisoned, it can be concluded that the requirement of being in custody of the perpetrator is

met in the present case.

6.4.3. Pain or suffering did not arise only from, and was not inherent in or incidental
to, lawful sanctions.

Article 7(2)(e) presents a proviso to the torture, that the pain and suffering cannot arise from

lawful sanctions. The lawfulness of sanctions in this regard must be considered in accordance

with international standards that have been established through international legal

frameworks such as international human rights law.*¢? This prevents States from enacting

national law allowing for a certain practice so that it does not amount to torture, which would

empty Article 7(1)(f) of its content.*®3
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Iran’s Constitution*** and the country’s Islamic Penal Code prohibit torture, but fail to
do so in line with international law, as the prohibitions is only if torture is used for the purpose
of extracting confessions or acquiring information.*®> Moreover, there is no definition of
torture included in the law. Under Iran’s Islamic Penal Code, punishments such as ‘flogging,

> 466

amputation, blinding, crucifixion, and stoning are still allowed. However, the ICC

467

confirmed in the A/ Hassan case*®’ such acts cannot be seen as lawful sanctions according to

international law and standards.

In the Iranian situation, practices amounting to torture under international law were
implemented during interrogations with the aim of obtaining confessions and acquiring
information, as well as to punish, intimidate and humiliate detainees. This makes these
practices unlawful both under national and international law. This clearly satisfies the
requirement under Article 7(1)(f) of the Rome Statute. Other punishments such as flogging
are lawful under Iranian law but unlawful under international law and, consequently, unlawful
under Article 7 of the Rome Statute. In conclusion, both categories of actions, with and
without the aim of obtaining confessions, would fall under the scope of Article 7(1)(f). It can

thus be concluded that the acts examined in this section meet the threshold of torture.

6.4.4. The conduct was committed as part of a widespread and systematic attack
directed against a civilian population

The legal requirements for conduct to amount to a widespread and systematic attack directed

against a civilian population have been laid out above. As included in Appendix I, victims

from multiple provinces have provided similar accounts of the torture they were subjected to

or witnessed. Victims describe being subjected to beatings at the time of arrest and

subsequently in detention. They have also provided accounts of having been themselves

threatened with rape or having witnessed other detainees being threatened with rape and other
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sexual violence. Additionally, victims have also been told that they would be executed, and
sometimes being subjected to mock executions. Multiple victims also recollect being
confined in small and crowded spaces and deprived of food and water or receiving insufficient
amount of food and water. These similarities in the accounts given by victims indicate that
the attacks had a common pattern of criminality which sustains the argument that they were

widespread and systematic.

6.4.5. The perpetrator knew that the conduct was part of or intended the conduct to be
part of a widespread or systematic attack directed against a civilian population.
The aforementioned requirements of intent and knowledge apply to this section as well. How

they more specifically apply to the crime against humanity of torture is considered below.

6.4.5.1. Intent

For the crime of torture, ‘the perpetrator must have intentionally caused severe pain or
suffering to the victim, [...] or he must have been aware that this consequence would occur
in the normal course of events’.*® Even though torture can be inflicted for a specific purpose
such as ‘obtaining from a victim or a third person, information or a confession punishing him
for an act the victim or a third person has committed or is suspected of having committed, or
intimidating or coercing him or a third person,’*®° Article 7 of the Rome Statute and the
Elements of Crimes specify that there is no requirement to show that the torture is perpetrated

with any particular purpose.*”

With regard to the intention of engaging in the conduct, most practices of torture are of
an active character. Even when torture is committed through omission, such as by depriving
the victim of food and water, it cannot be committed without a degree of intent by the
perpetrator to engage in such conduct. Thus, the element of intent regarding conduct can be
considered satisfied in the case of Iran, where torture has occurred both through acts and
omissions. For intent regarding the consequence, considering the different practices of
physical and psychological violence that the Iranian case deals with, it seems highly unlikely
that these punishments could be inflicted without the perpetrators being aware of the harm

they would cause. Practices such as flogging and beating have the inherent goal of inflicting

468 Rome Statute (n 256), article 7(2)(e).
469 Convention Against Torture (n 689), article 1.
470 See also Le Procureur c. Al Hassan (30 September 2019) (n 671), [234].
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pain on the victim: these punishments cannot be applied without causing harm to the victims.

Therefore, the mental element of intent can be considered met in the present case.

6.4.5.2. Knowledge
As explained above, for an individual to be liable for crimes against humanity they must have

had knowledge of the existence of the wider attack within which their actions took place.*”!

Regarding the crime of torture, the knowledge element is easily attributable to high-
level officials. It is sufficient that the perpetrators were aware of the existence of the broader
attack, which can be formed by different kinds of acts. A case-by-case analysis of the
fulfilment of the mental element with regards to specific high-level officials is further
considered in Appendix II. It is evident that some high-level officials of Iran had or should
have had knowledge that torture methods were being used against individuals detained in
relation to the protests. Security and intelligence bodies, often the Ministry of Intelligence or
the IRGC, were in charge of running detention facilities, including official and unofficial
facilities.*’? Additionally, prosecution authorities are obliged under the domestic law of Iran

to inspect detention facilities every 15 days and submit a report to the Head of the Judiciary.*”

As these officials were responsible for more than one detention facility, they would
have had knowledge that torture methods were being used against detainees arrested in
relation to the protests in multiple facilities. Thus, they had knowledge of the acts of torture
as a part of the wider attack against the population. Additionally, because the Minister of
Intelligence and the General Commander of the IRGC are members of the Country’s Security

Council,*

which took several decisions regarding the crackdown, including approving the
use of firearms to suppress the protests, these high officials were necessarily aware of the

attack.*”>

Moreover, public exposure to, and awareness of, the murder and mass arrests of
protesters, national news channels, and newspaper reports on the events, and the public
statements made by authorities point to the awareness of direct perpetrators who carried out

these crimes of the existence of the broader attack. Through this — even where there is no

471 Rome Statute (n 256), article 7(1).
472 A1 “Trampling Humanity’ (n 2), 30.
473 ibid.

474 JFI Shoot to Kill’ (n 2), 35.

475 ibid.
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evidence of direct orders to torture detainees — commanders and high-level officials in charge
of detention facilities may additionally be held liable through command and superior
responsibility, which is also considered with regards to specific individuals in Appendix II.
Individual liability through command and superior responsibility is more specifically detailed

in Section 7.

7. Individual Criminal Responsibility

In light of the acts discussed in Section 6, this Communication identifies two distinct modes of
liability that can be attributed to the perpetrators of the crimes committed in Iran during the
November 2019 protests and in their aftermath. Firstly, individual criminal responsibility under
Article 25(3)(b) of the Rome Statute is established for those State officials that ordered the use
of lethal force. Secondly, the liability of State officials as commanders and superiors under
Article 28 of the Rome Statute can be established for failing to prevent the murders, the tortures,
and the arbitrary arrests and detentions. Given that these forms of responsibility are based on
the role of the perpetrators as superiors and require an organised policy, they allow the OTP to
better assess the gravity of the crimes, in accordance with the admissibility requirements under
Article 17(1)(d) of the Rome Statute.*’® Moreover, such modes of liability follow the strategy
adopted by the OTP of prosecuting the most responsible perpetrators for the crimes, focusing
on mid-level and high-ranking perpetrators first.*’” Hence, the facts presented in this section
provide evidence that there is a reasonable basis to believe that several public authorities can

be investigated for the commission of crimes against humanity under the Rome Statute.
7.1. The hierarchical structure of those involved in the events of November 2019

As explained in the earlier sections, enough initial evidence exists to suggest that specific units
and militias, who are affiliated with the State and can also be linked to the killings, have been
identified. Such members have been identified by uniforms and armaments recorded by video
footage, images, as well as eyewitnesses. On that premise, there are verified videos of shooting

that can confirm the involvement of the police forces of Iran (NAJA), the IRGC, as well as the

476 Policy Paper on Preliminary Examinations (n 11), para. 64.

477 1CC, Office of the Prosecutor Strategic Plan, 2019 — 2021 (17 July 2019) <https://www.icc-
cpi.int/itemsDocuments/20190726-strategic-plan-eng.pdf> accessed 3 June 2021, para. 24.

90



Basij militia forces.*’® In particular, three divisions of the police of Iran are implicated: the

Ordinary Police, the Emdad Units, and the Special Unit.*”

The State forces indicated above report directly and operate under the command of
various high officials of Iran: first, NAJA units are headed by the General Commander of the
police forces of Iran, who is headed by the Supreme Leader of the Islamic Republic of Iran.
NAJA is also structurally connected to, and dependent on, the Ministry of Interior.**° Second
and third, the IRGC and the Basij Organisation are headed by the General Commander of the
IRGC, who is also under the command of the Supreme Leader of the Islamic Republic of

Iran.*3!

The three divisions of the police forces of Iran operate under the command of high
officials who are members of or associates to the Country’s Security Council. The Country’s
Security Council is headed by the Minister of Interior and includes the General Commander of
the IRGC as well as the Minister of Intelligence and the General Commander of the police

forces of Iran.*?

In addition, even though there is no conclusive proof that the Islamic Republic Armed
Forces (the army) took part in the crackdown, the possibility of their involvement cannot be
categorically excluded. In fact, the commander of the ground force of the Iranian Army,
Brigadier-General Kiumars Heidari, confirmed the presence of his troops ‘in the field’ in an
interview of March 2021.%% Similarly, members of the Ministry of Intelligence may be
implicated in the use of lethal force, torture, and other ill-treatment against the protestors,
although their identification is rendered difficult due to the fact that they appear in plainclothes.
This Communication suggests submits that they should nevertheless not be excluded from the

investigation.

478 Available evidence suggested that such for forces were all involved in the killings committed during the
protests. See, JFI ‘Shoot to Kill’ (n 2), 20; See also Al ‘Iran: Details of 304 Deaths’ (n 2), 5.

479 JFI “Shoot to Kill* (n 2), 16-21.

40 The Law of the Islamic Republic’s Police Forces, 17 July 1990, article 2, <
https://rc.majlis.ir/fa/law/show/91805> accessed 20 July 20201>, JFI ‘Shoot to Kill’ (n 2), 19.

481 JFT *Shoot to Kill’ (n 2), 27, 29.
42 ibid, 19.

483 Editorial ‘Iran Army Commander Admits Role In Suppressing November 2019 Bloody Protests’ Iran
International (12 March 2021) <https://iranintl.com/en/iran/iran-army-commander-admits-role-suppressing-
november-2019-bloody-protests> accessed 21 June 2021.
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7.2.  State officials of Iran who could be investigated for crimes against humanity

At the national level, JFI considers the Country’s Security Council to be the main body
involved in decision-making with regards to the November 2019 protests.*** This is due to the
fact that, according to the 1993 Law on the Establishment and Responsibilities of the Country’s
Security Council, the Council is responsible for dealing with major issues and incidents
regarding the internal security of the country.*®®> The Council is composed of the Minister of
Interior, the General Commander of the Police forces of Iran, one of the Supreme Leader's
advisors from the Defence Council, the Head of Joint Staff of the Islamic Republic of Iran
Army, the General Commander of the IRGC, and the Intelligence Minister.*3® There is also
evidence that points to the participation of the Head of the Islamic Republic of Iran
Broadcasting (IRIB) in the Council’s sessions.**” The decision to use weapons to curb the
protests was made by the Country’s Security Council and was later passed on the Provincial

Governors.*38

Locally, the responsibility for determining which assemblies are illegal and whose
‘control is deemed impossible without the use of arms’ lies with the heads of the city or the
local Security Council. The heads of Councils thus have the power to invoke the use of weapons
to quell protests. These are normally the local governors (at regional, city, or district levels) or,
in their absence, their political deputies, in consultation with local Security Councils.*® The
local Security Councils, in addition to the governors, include the highest-ranking commanders
of the IRGC, police, and the army within the jurisdiction (whether at the provincial, county, or
district level), as well as the head of the Ministry of Intelligence Office.**® During the
November 2019 protests, the city or district governors were the ones who took the final
decision about whether or not to open fire on the demonstrators in their areas within their

jurisdiction and gave the so-called ‘Shooting Order’ to the police and other armed forces.*!

84 JFI ‘Shoot to Kill’ (n 2), 19.

485 JFI ‘Hierarchy of Atrocity’ (n 1), 7.
486 ibid, citing article 3 of the 1993 Law on the Establishment and Responsibilities of the National Security Council,
available at: https://rc.majlis.ir/fa/law/show/90807 (not in English), accessed 01 June 2021.

87 JFI “Shoot to Kill’ (n 2), 19, citing ‘Rahmani Fazli’s live interview with the State television’ (28 November
2019) <https://www.youtube.com/watch?v=f-aP9fDA9us> accessed 20 December 2020.
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Moreover, JFI’s inquiry found that various branches of police forces of Iran (NAJA), the
IRGC, and the Basij militia forces were involved in the suppression of the protests.**? NAJA

493 Three branches within the agency

is the main agency in charge of upholding public order.
were implicated in the crackdown on nationwide protests in November 2019.4%* First, the
Ordinary Security Units operating in local police stations were engaged in a large number of
incidents resulting in the killing of unarmed people, according to JFI's video investigation of
uniforms, types of weapons used, and sites where the shootings occurred.**> The Ordinary
Police is composed of NAJA’s employees and conscripted soldiers, and it operates under the
command of the head of the station, supervised by the city police commander.**® Secondly,
Emdad Units are part of the Prevention Police within NAJA, and operate under the direction
of city police commanders.*” They are trained and prepared to monitor ‘illegal’ marches, as
well as to combat street protests and disturbances as part of their mission.**® They are also in
charge of maintaining order on all highways in Tehran, the capital, and its outskirts.**® In
several towns, such as Shahr-e Qods and Karaj, respectively in the Tehran and Alborz
provinces, Emdad Units were found to have used firearms against unarmed protestors and other
civilians who did not pose an imminent threat to life.’* Lastly, The Special Unit is a well-
trained and well-equipped force tasked with suppressing ‘illegal’ demonstrations and
disturbances. %! Its operations are headed by a high-ranking commander and are mainly
controlled from the capital.’** Another police faction, the Rahvar Police, which is in charge of
traffic-related matters, was responsible for shooting protesters in at least one incident, killing

one person and injuring another.>%

The IRGC forces were deployed shortly after the start of protests in November 2019.
JFI’s investigation concluded that, compared to other regions in which protests took place,

residents of the southern city of Mahshahr in Khouzestan province witnessed a disproportionate

492 ibid, 21.

493 ibid.

494 ibid.

495 ibid; JFI ‘Hierarchy of Atrocity’ (n 1), 12.
496 ibid.

47 JFI ‘Shoot to Kill’ (n 2), 24.

498 ibid.
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amount of weaponry used by IRGC forces, including military armament and machine guns.’**
The report published by JFI shows images of persons wearing IRGC’s military uniform and
standing with weapons by the tanks used by the IRGC.>% The intelligence unit of the
Revolutionary Guards is considered to be responsible for detaining protesters, bystanders, and
activists.’? Co-ordinated raids by plain-clothes agents from the Ministry of Intelligence are
said to have occurred during the days of the protests.’®” The Ministry of Intelligence and the
intelligence unit of the Revolutionary Guards are also connected to the enforced disappearances
and torture of detainees. Evidence gathered by Al shows that they were responsible for
abducting the victims,>% torturing them,’* and that they were in charge of the secret security

detentions where these violations were committed.>'?

The last force reported to have been involved in the violent acts of repression is the Basij
Organisation. Although Basij forces are not considered part of Iran's traditional security forces,
they have been recognised as law enforcement by several laws and legislation, giving them the
same powers and privileges.!! JFI reports evidence of Basij forces stationed at Basij bases
firing at protesters from their rooftops during the November 2019 protests in the city of
Meshkindasht.>!? AT points to Basij as one of the forces that forced hospitals and medical
centres to provide them with names of injured protesters and bystanders in order to arrest
them.>!3 Some eyewitnesses whose testimonies have been analysed for this Communication
have also stated that they have seen forces stationed in close proximity, inside and on the
rooftop of Basij stations, using live ammunition and less lethal force such as kinetic impact

projectiles.>!'
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7.3. Individual criminality responsibility for ordering crimes against humanity

under Article 25(3)(b)

According to the Rome Statute, individuals that commit a crime within the jurisdiction of the
ICC can be held criminally responsible for it.>!> Since several State officials were involved in
the decision-making process giving the green light to the use lethal force against the protesters
and other inhumane acts that are qualified in this Communication as crimes against humanity
under Article 7 of the Rome Statute, a number of individual suspects can be identified as being
individually responsible, under Article 25(3)(b) of the Rome Statute, for ordering the

commission of such crimes that occurred or were attempted.

The ICC has established four main criteria that must be fulfilled for an individual to be
found individually responsible under Article 25(3)(b) of the Rome Statute: (1) the perpetrator
must have been in a position of authority, (2) the perpetrator must have instructed another
person, through any means, to either commit a crime which in fact occurs or is attempted, or
perform an act or omission in the execution of which a crime is carried out, (3) the order had a
direct effect on the commission or attempted commission of the crime, and (4) the perpetrator
must have at least been aware that the crime will be committed in the ordinary course of events
as a consequence of the execution or implementation of the order, which represents the mental

element of the crime.>!®

First, there is a clear superior/subordinate relationship between the perpetrators who are
named in this Communication and those that received their orders. The decisions regarding the
action of public security forces are taken primarily by the Country’s Security Council.’!” There
were five individuals who were acting as members of the Council at the time of the November
2019 protests: Abdolreza Rahmani Fazli (the then Minister of Interior), Hossein Ashtari (the
Commander-in-Chief of the Police Forces of Iran), Mahmoud Alavi (the then Minister of
Intelligence), Habibollah Sayyari (the Head of Joint Staff of the Islamic Republic of Iran
Army), and Hossein Salami (the Commander-in-Chief of the Islamic Revolutionary Guard

Corps (IRGC).!8 Additionally, the provincial governors were in charge of the communication

515 Rome Statute (n 256), article 25(1).

518 prosecutor v. Ntaganda (Decision on the Confirmation of Charges) ICC-01/04-02/06-309 (9 June 2014), [145];
Prosecutor v. Mudacumura (Decision on the Prosecutor's Application under Article 58) ICC-01/04-01/12 (13 July
2012), [63].

317 See Section 4.2.
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between top authorities and those on the ground applying lethal force to protesters.’!® At the
bottom of this hierarchy there are commanders of the police and other forces who operate in

the local framework and gave the final orders for the use of lethal force against protesters.>

The members of the Country’s Security Council represent the highest authority in the
process of decision-making related to public security in Iran; they are in a superior position in
relation to the governors and local police commanders that received their orders.>?' To
illustrate, Hossein Ashtari, Chief of NAJA and member of the Country’s Security Council, is
the highest authority of the police forces after the Supreme Leader.>?? At the intermediary level,
the governors and mayors mentioned have authority over and passed the orders to the
Commanders of the police forces, which later passed the order to their subordinate police and
security agents. It is evident that the order to use lethal force was given in three different
moments by three different levels of hierarchy — nationally, provincially, and locally.
Moreover, responsibility for ordering a crime does not require the perpetrator to be in a military
position of authority; the requirements are met as long as the perpetrator exercises a degree of
control over their subordinates, which is similar to that of military commanders.>?* This
superior/subordinate relationship does not need to be a formal one and its implied existence is
sufficient.>* The ICTR has explained this understanding by stating that ‘it is enough that there
is proof of some position of authority on the part of the accused that would compel another to
commit a crime in following the accused’s order’.52> Therefore, the position of authority of the
members of the Country’s Security Council, as exposed in Section 5.4 and in Appendix II, is
sufficient to establish the existence of a superior/subordinate relationship between the ones

pointed to as perpetrators by this Communication and the ones that carried out the acts.

As for the transmission of the order, it is not required that the perpetrator passes it
directly to the subordinates: there can be intermediaries between the person giving the order

and the person who carries out the order.?® These intermediaries can, according to the ICTY,
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also be held liable for ordering the crime.>?’ In the present case, there was a clear transmission
of the order to use lethal force that started in the Country’s Security Council, passed through
the Governors of the provinces and the Commanders of the security forces involved, and
ultimately reached the officers that pulled the trigger and killed the victims. For example, the
Minister of Interior confirmed that he had conveyed the orders through teleconference meetings
to all provincial councils, headed by Provincial Governors in provinces where protests were
taking place.>?® It is also evident that the orders to shoot the civilians came from the Governors,
as in the case of the Governor of Shahr-e Qods.>?° The report JFI’s 'Shoot to Kill' provides a
clear picture of who effectively issued the orders that resulted in the use of lethal force during
the protests.”? Furthermore, the crime of humanity of murder occurred as a result of these
orders. The security forces fired lethal weapons against protesters and passers-by as ordered
and such actions resulted in the murder of the victims. Thus, there is a reasonable basis to

believe that the third element of this mode of liability is met.

Fourth, the mental element for ‘ordering’ requires that the person giving the order was
aware ‘of the substantial likelihood that a crime will be committed in the execution of that
order’.! It is reasonable to believe that the public officials mentioned, charged with national
and local security, were aware of the likelihood that the use of lethal force would result in the
killing of civilians — especially as the vast majority of the protesters were unarmed? — and
that they accepted such an outcome once they gave the orders to use lethal force.’3* To illustrate
their awareness, the evidence shows that the Minister of Interior, the head of the Country’s
Security Council, was monitoring the situation and receiving reports and updates from
provincial security councils throughout the country.>** Furthermore, one of the local governors
confirmed that the overall policy of using live ammunition to suppress the protests from the

very beginning had been communicated with them on the afternoon of 15 November 2019.33

527 Prosecutor v. Kupreskic et al (Judgement) 1T-95-16-T, T Ch (14 January 2000), [862].
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Hence, the ones giving the orders to use lethal force against the protesters and the passers-by

were aware of the likelihood of deaths occurring from such orders.

Based on the above, the Communication asks the OTP to initiate further investigation
into the involved members of the Iranian State, especially those who ordered the commission
of crimes against humanity in Iran in November 2019. Pursuant to Article 25(3)(b) of the Rome
Statute, the individuals could be held criminally responsible for ordering the use of lethal force

against civilians with the knowledge that this would likely result in the murder of protesters.
7.4.  Command and superior responsibility under Article 28

The Rome Statute provides for the responsibility of commanders and superiors for their failure
to take all necessary and reasonable measures to prevent and punish crimes within the
jurisdiction of the ICC.>3¢ The first paragraph of Article 28 refers to military commanders, or
persons effectively acting as such, while the second paragraph refers to superiors holding a
superior-subordinate relationship not covered by the first paragraph, mainly seen as referring
to civilian superiors.>*” The idea of such provisions is that a person exercising effective
authority or command over another can be held responsible for the conduct of the latter.>3®
Thus, since State officials holding military or civilian authority in Iran failed to prevent and
punish the crimes against humanity committed in the State in 2019, they should be held

responsible for their failure to do so under Article 28 of the Rome Statute.
7.4.1. Command Responsibility

Article 28(a) of the Rome Statute establishes that military commanders, or those acting as such,
shall be criminally responsible for acts committed by forces under their command or control,
if they fail to take appropriate measures to prevent and/or punish crimes committed by their

subordinates.’3°

The Rome Statute establishes two requirements for this mode of liability: (1) that the
military commander or person either knew or should have known that the forces were

committing or about to commit such crimes, and (2) that the military commander or person

336 Rome Statute (n 256), article 28.
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failed to take all necessary and reasonable measures within his or her power to prevent or
repress their commission or to submit the matter to the competent authorities for investigation

and prosecution. 40

The Commander-in-Chief of the Police Forces of Iran, the Head of Joint Staff of the
Islamic Republic of Iran Army, and the Commander-in-Chief of the IRGC, along with the local
police commanders,**! failed to prevent and punish the crimes committed by their subordinates
in the context of the protests in Iran in 2019. Likewise, the Supreme Leader, Ali Khamenei, as
the Supreme Commander of all Armed Forces, failed to properly exercise his duties in this

regard.

For the first element: the facts described in Section 6 provide a clear image that the
Country’s Security Council was receiving updated reports about the situation concerning the
protests, which shows that the commanders present in the Council knew about the crimes that
were being committed during the relevant timeframe. Moreover, the ICC has interpreted the
‘should have known’ standard as entailing that the commander ‘has merely been negligent in
failing to acquire knowledge’ of his subordinates’ illegal conduct.>*? This can be applied to the
local police commanders, who have the intrinsic duty as commanders to be aware of their
subordinates’ actions. Regarding the Supreme Leader, there is evidence that he received a
report about the real situation of the victims,>* which gives reasonable basis to believe that he

was aware of the crimes committed.

In addition, to be held liable the commanders must have failed to take all the necessary
and reasonable measures within their power to prevent or repress the crime or to submit the
issue to the competent authorities.’** The ICC has explained that, when assessing the measures
taken by commanders, it must be taken into consideration ‘what measures were at his or her
disposal in the circumstances at the time’.>* In the Bemba case, the ICC further explained that
the measures to be taken into consideration under Article 28(a)(ii) may include: (i) issuing
orders specifically meant to prevent the crimes, as opposed to merely issuing routine orders,

(i) protesting against or criticising criminal conduct, (iii) insisting before a superior authority
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that immediate action be taken, (iv) postponing military operations, (v) suspending, excluding,
or redeploying violent subordinates, and (vi) conducting military operations in such a way as
to lower the risk of specific crimes or to remove opportunities for their commission.>*®
Moreover, a lack of administrative control does not excuse the failure to use all other measures
at the commander’s disposal.*’ There is no evidence that Iran’s State officials holding
command positions over armed forces took reasonable actions in order to prevent or punish the
crimes committed. Regarding the crime of murder, members of the Country’s Security Council
and the local police commanders are responsible for ordering the use of lethal force against
unarmed civilians,>*® and so they effectively failed to prevent the crime. Moreover, in relation
to the crimes of torture and arbitrary detention, the lack of proper investigations and
prosecutions by the commanders in charge of the police forces and detention facilities — as
demonstrated in Section 6 — evidence the failure to punish the perpetrators. Lastly, the Supreme
Leader was in a position to remove the armed forces commanders responsible for the crimes®*
(for example the Commander in Chief of the IRGC) but chose not to take actions in order to
punish the perpetrators. He is also responsible for approving the policy devised by the Supreme
National Security Council that effectively treated the deaths as lawful deaths and prevented

proper investigation into the crimes committed and the prosecution of those responsible.>>°

Thus, the commanders involved in the suppression of the protests of 2019 in Iran failed
to take measures to prevent the commission of the crimes against humanity, or to inform the
relevant authorities of the commission of such crimes for the purposes of investigation and/or
prosecution. Accordingly, the requirements of criminal liability under Article 28(a) of the

Rome Statute are met.
7.4.2. Superior responsibility

According to Article 28(b) of the Rome Statute, a person acting as a superior can be held liable
when they failed to supervise their subordinates and to prevent or repress the commission of

crimes against humanity.>>! This provision is reserved for non-military and non-military-like
y
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superiors that hold a superior-subordinate relationship in relation to the perpetrators of the

crimes.>>?

Some of the omissions by officials named in Section 6.1 in relation to the crimes
perpetrated in Iran in 2019 can also be considered for the superior mode of liability, namely
those of the Ministers of Interior and Intelligence and the Governors of the provinces.
Additionally, Ebrahim Raisi (Chief of the Judiciary) and Mohammad Jafar Montazeri
(Prosecutor-General) should be responsible for failing to prevent and punish the violations
related to fair trial described in Section 4, for reasons elaborated below. On 23 November 2019,
Mohammad Jafar Montazeri visited the detainees of the November protests held in
Fashafouyeh Prison. The images published of the visit on Fars News, an IRGC affiliated media
outlet, depicted detainees with obvious marks of injuries on their bodies. This indicates his

knowledge about the state of detainees. >

Mahmoud Alavi was also responsible for the
detention centres where arbitrary imprisonment and acts of torture have taken place, since they
were managed either by the IRGC or by the Ministry of Intelligence.>>* Additionally, the
President of Iran at the time, Hassan Rouhani, to whom the Ministers of intelligence and the
interior are subordinates, did not properly exercise his authority as the Head of the Council of
Ministers. Hassan Rouhani also heads the Supreme National Security Council, which devised
the policy that effectively treated the deaths as lawful death, as well as prevented proper
investigations into the crimes committed and the prosecutions of those responsible.’>® The

Country’s Security Council, which issued the orders for using lethal force as well as imposing

the Internet shutdown, is a sub-committee of the Supreme National Security Council.>*¢

This mode of liability of superior responsibility has three requirements: (1) the superior
either knew or consciously disregarded information which clearly indicated that the
subordinates were committing or about to commit such crimes, (2) the crimes concerned
activities that were within the effective responsibility and control of the superior, and (3) the

superior failed to take all necessary and reasonable measures within his or her power to prevent
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or repress their commission, or to submit the matter to the competent authorities for

investigation and prosecution.’

The first element of superior responsibility requires that the superior must have known
or should have known that his forces were committing the crime.>>® As demonstrated in Section
6, the public authorities in charge of making the decisions knew that protesters and bystanders
were being shot and arrested by officials. Moreover, the monitoring and the updates received

by the Minister of Intelligence,>*

and consequently by the Country’s Security Council, show
that the authorities disregarded the information relating to crimes being committed during the
protests. Footage showing the State’s use of lethal and less lethal force against protestors and
bystanders started to emerge on social media and media outlets concurrently with the protests.
It was thus accessible in the public domain. Moreover, Al has specifically stated that it has
written to Hassan Rouhani, Ebrahim Raisi, and Abdolreza Rahmani Fazli with its concerns,
inter alia about the imprisonment and torture of individuals in relation to the protests and the

killing of children.>¢°

In relation to the second element of superior responsibility, the Rome Statute requires
that the subordinate is under effective command, authority, or control of the superior.’*! Under
the Iranian Constitution, the President appoints Ministers, is the Head of the Council of
Ministers, and has the duty to supervise their work.>®? The President not only appoints the
ministers and oversees their work but it is also within his powers to dismiss a Minister.>%3
Moreover, as exposed by Section 4.2, the Country’s Security Council is the highest authority
in the public security context, meaning that its members hold a position of effective authority
over the Governors of the provinces. In the same manner, the local police commanders receive
direct orders from the Governors, exposing their relation of authority. There are several witness
statements claiming that they were arrested violently and tortured by agents of the Minister of

564

Intelligence,”** showing the causality between the crimes of humanity committed and the
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failure to prevent them. Further, the Judiciary was working under the supervision of Raisi and

Montazeri.>®® Therefore, they were acting as the most senior officials of the body.

The last criterion for superior responsibility requires that the superiors failed to prevent
and repress the commission of the crimes. As exposed in Section 6.1, the Minister of
Intelligence and Interior — as members of the Country’s Security Council — had the power to
stop the use of lethal force against the population, but failed to do so. The lack of proper
investigations and prosecutions evidenced in Section 4 and 6 further demonstrate that they were
not willing to properly punish the perpetrators after the commission of the crimes. Likewise,
Hossein Salami, Mahmoud Alavi, and the Governors failed to comply with their legal
obligation to prevent and punish the acts of torture committed in the detention facilities and the
systematic arbitrary detentions. >°¢ Furthermore, the ICTY has explained that the duty to punish
is triggered once a superior learns of the crime of a subordinate, and the superiors must also
ensure that an investigation is conducted.’®” JFI reveals that the President was responsible for

> 568

implementing the ‘Compensation without Investigation Policy’,”*® which allowed the ones

responsible for the crimes against humanity committed to go unpunished.

To conclude, the OTP should investigate the authorities named for their failure to
exercise proper control over their subordinates under Article 28(b) of the Rome Statute, and
thus for their role as superiors during the commission of crimes against humanity in Iran in
November 2019. The officials effectively held a position of authority in relation to the
perpetrators of the crimes and there is reasonable basis to believe that they were aware of the
crimes being committed. Hence, State officials of Iran can be investigated for their failure to
properly exercise superior and command responsibility, and their failure to prevent or punish

the crimes against humanity committed in Iran in 2019.

8. Admissibility
Under Article 53(1)(b) of the Rome Statute, the OTP considers whether the case is or would
be admissible under Article 17 when deciding whether to initiate an investigation. Two main

criteria must be met under Article 17 for the requirements of admissibility to be satisfied:
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complementarity and gravity. To demonstrate that these requirements are met, the
Communication first provides the relevant facts regarding the handling of justice and
accountability in Iran concerning the events of 2019. Second, the Communication establishes
that the criteria for complementarity are fulfilled, viz by showing that no State with jurisdiction
is genuinely investigating the crimes and that there are either (1) no current or past relevant
domestic investigations or prosecutions of officials or security forces of Iran for the crimes
against humanity committed during the November 2019, or alternatively that (2) Iran has
shown itself unwilling to genuinely investigate officials and security forces for these crimes.
Third, this section demonstrates that the crimes against humanity committed are of a sufficient

gravity to render the potential cases admissible. Finally, concluding remarks are provided.

Although Article 53(1)(b) states that the OTP must consider if the ‘case’ is or would be
admissible prior to initiating an investigation, the ICC has explained that — because it is not
possible to have a concrete case with an identified suspect prior to the commencement of an
investigation — the admissibility assessment at this stage refers to the admissibility of potential
cases in the context of a situation.’® In this section, admissibility will be assessed in view of
criteria defining a potential case, such as the involvement of groups of persons that are likely
to be the focus of an investigation, as well as the alleged commission of crimes within the

jurisdiction of the ICC, which are likely to be the focus of an investigation.>”?

8.1 The relevant facts

To demonstrate that the requirements for admissibility are satisfied in relation to crimes of
humanity committed in the context of the 2019 protests in Iran, this part of the Communication
builds on Section 4 (Underlying Facts) to provide a review of the government of Iran’s
responses to the allegations that police and security forces engaged in murder, unlawful
imprisonment, and torture. The Communication analyses three legally relevant factual points:
(1) the government of Iran contributed to covering up for its members, by restricting the release
of official statistics regarding the crimes perpetrated in November 2019, (2) the government of
Iran it has attempted to conceal illegal conduct and has attempted to silence the victims and
victims’ families, and (3) there are a lack of domestic investigations addressing the internal as

well as the international claims concerning the events of 2019.
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8.1.1. Restricting the release of official statements about the victims of 2019

During and following the protests, the government of Iran adopted a policy of concealing the
truth about the number and identities of persons killed during the 2019 protests.>’! In June 2020,
a declaration by the chair of the Parliament’s National Security Commission was made for the
first time, asserting that 230 people had been killed during the protests, including six
individuals by the security forces. Similarly, in April 2021 Hossein Zolfaghari, the Security
Deputy of the Ministry of Interior, stated that 230 people were killed.>’”> While such official
statements serve as additional evidence that crimes against humanity were perpetrated in Iran,
the official numbers provided are considerably lower than the number of victims that witnesses
and Al have been able to identify.>”3 The official statements pertaining to the numbers of those
assumed dead did not provide disaggregated data concerning the victims’ identity, such as
names, age, gender, province, city, etc.. Similarly, while it was announced by the spokesperson
of Iran’s Parliamentary Committee for National Security and Foreign Policy that 7,000
protesters were detained, the authorities have not shared any information about those who were

captured and have refused to publish official figures on this matter.3’*

8.1.2. Contradictory narratives stemming from the State of Iran

Two main narratives have been propagated by officials and representatives of the State of Iran
in response to the allegations of killings of unarmed protesters and bystanders.’”> The first
narrative is that State security forces and authorities played no role in the killing of protesters
and bystanders and that any deaths were caused by rioters or ‘suspicious elements’.>’® For
example, the Government Spokesperson Ali Rabeie, in a press conference held on 19
November 2019, said that the examination of the ammunition used had shown that weapons
belonging to State forces had not been fired.>”” On 16 November 2019, Mahmoud Mahmoud-
Abadi, the then governor of the city of Sirjan, claimed that those who had been shot in the leg
on the night of 15 November 2019, when at least one individual was killed, had been targeted
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by rioters.’’® On 4 December 2019, the then President of the Islamic Republic, Hassan Rouhani,
said that the bullets and the type of weapons that were fired were not used by the police of Iran

or Basij forces.’”

The second narrative adopted by the authorities of Iran contradicts the first, as it
acknowledges that lethal force was used against the protesters, but claims that its use was
justified because the protesters posed a threat to life and property.>® On 17 December 2019,
the then Minister of Interior confirmed that live ammunition had been used during the
November protests.>®! In December 2019, Mahmoud Sadeghi, a member of Parliament stated
that in a parliamentary meeting with Rahmani Fazli — the Minister of Interior — the Minister
was asked why shooting to vital organs had taken place and whether it was not possible to ‘at
least shoot at [individuals’] legs or their lower body’. In response, Rahmani Fazli is quoted to
have said ‘well, shooting at the legs was also carried out’, thus acknowledging the use of live
ammunition and the targeting of vital organs of protestors.’®? In a January 2020 interview with
Der Spiegel, the Foreign Minister, Javad Zarif, responding to a question about the reports of a
large number of protesters having been killed during the protests, stated: ‘you have to
differentiate between those who are exercising their right to free speech and those who are
looting shops and burning down gas stations. The security forces also have a responsibility for

maintaining public order.’%3

8.1.3. Adopting polices to abuse victims’ families

On 4 December 2019, the Supreme Leader approved a policy, devised by the Supreme National
Security Council, on the treatment of the family of victims’ who had been killed during the
protests.>®* The policy formed provincial committees to classify deaths into one of three
categories to determine compensation for the victims" families.>®> The first category consists

of those who did not take part in the protests but were killed when passing by; they were to be
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recognised as ‘martyrs’.’%® The second category includes those who did participate in the
protests but did not ‘take up arms’; their families would receive ‘blood money’.’8” Deaths in
the third category are those of persons who participated in the protests and used weapons or
firearms against State security forces; they were to be condemned for these acts.’® All three of
these categories represent lawful deaths under Iranian law (although for the second category,
the death may either be a lawful act by a State actor or an unlawful murder by an unknown
individual).>® Therefore, this policy does not leave room for the conclusion that unlawful

murder was perpetrated by State actors.

8.1.4. The government of Iran attempted to hide the truth from victims’ family
members and pressured families to not seek justice

JFT has documented reports and statements by the relatives of victims who have said that they
were threatened by security and judicial authorities to prevent them from speaking to the media
or human rights organisations.’*® According to some witnesses, the authorities only returned
the remains of their loved ones to them on the condition that they would remain silent and only
hold private funerals.”®! Some families were forced to sign papers undertaking that they would
abide by these conditions.’*?> Al has reported that families of those killed were consistently
excluded from official autopsies and were not provided with autopsy records detailing
information on the types of weapons and ammunition that led to their family members’
deaths. °°* Family members have also reported that they were prevented from seeking
independent autopsies and were forced to bury their loved ones in the presence of security or
intelligence officials.>®* In other cases, officials refused to turn over victims’ bodies to their
families, provide information about the cause of death, or turn over victims’ belongings to their

family, including their phones.>**
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8.2. The admissibility requirements of complementarity are met

In view of the facts described above, the Communication demonstrates that the requirements
for admissibility are satisfied regarding the crimes against humanity committed in the context
of the November 2019 protests in Iran. The assessment of complementarity involves two steps.
The first question when assessing complementarity is whether there are, or have been, any
relevant national investigations or prosecutions.>®® The absence of national proceedings is
sufficient to make the case admissible under Article 17.5°7 The assessment of relevant national
investigations or proceedings must focus on the concrete facts as they exist at the time;
hypothetical national proceedings which may or may not take place in the future are not

relevant.>”8

If relevant national investigations or prosecutions have taken place or are taking place,
the OTP then moves on to the second step of the complementarity assessment: it determines
whether such national proceedings are vitiated by an unwillingness or inability to genuinely
carry out the proceedings.>” If the national proceedings are vitiated by unwillingness or

inability, the case is admissible and meets the requirements of complementarity.

8.2.1. States which have jurisdiction over the perpetrators have failed to investigate
and prosecute

Under Article 17(1)(a) of the Rome Statute, a case is inadmissible if it is being investigated or

prosecuted by a State that has jurisdiction over it. The potential cases arising from officials’

and security forces’ commission of crimes against humanity during the November 2019

protests are admissible, in line with the complementary principle, because no relevant (meaning

)600

related to the potential cases identified)®”” national investigations or prosecutions have been

conducted by Iran or any other State with jurisdiction.®°!

Firstly, Iran has not conducted relevant investigations or prosecutions related to the
crimes against humanity committed during the November 2019 protests. The government of

Iran has made claims about conducting investigations into the deaths which occurred during
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the protests.®*? For example, the Foreign Minister stated in January 2020 that ‘there is an

investigation.” 603

However, none of the country’s existing bodies and institutions have
conducted an investigation into the crimes and violations committed during and in the
aftermath of the protests. The only bodies proven to have been established in Iran®** in response
to the deaths of protesters and bystanders were the committees described above in Section 4.2,
set up under the policy of the Supreme National Security Council, as approved by the Supreme
Leader®® and an ad-hoc committee within the Judiciary. The latter, according to a December
2020 announcement by the Head of the Judiciary, was to investigate the ‘negligence and faults’

during the protests. However, the existence of such a committee has not been shown, and no

reports or findings have been published from any such committee.5%

The committees established under the policy approved by the Supreme Leader were
meant to classify victims to determine what compensation their families should receive.®
Three classifications for victims were used. The first classification was for bystanders who did

not participate in the protests.5%8

Civilians falling within this classification were labelled as
‘martyrs’, a term which was extended to include civilians accidentally killed in conflicts
between the State military or intelligence forces and enemies.®?® The second classification was
for protesters who did not take up arms; their families would receive ‘blood money’.!? Under
Iranian law, ‘blood money’, subject to certain conditions, is provided by the State to the family
of individuals who lost their lives, including as a result of an act of law enforcement officials.®!!
The third classification was for rioters or protesters who did take up arms.®!? Under Iranian
domestic law, shooting an enemy of the State during an armed clash is lawful and entails no

liability.®!® These three categories are all based on the pre-determination that all the killings
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committed in the context of the November 2019 protests in Iran were lawful under domestic

law, and that State agents could thus not be held responsible.

The Appeals Chamber of the ICC has clarified that the phrase ‘is being investigated’ in
Article 17(1)(a) of the Rome Statute relates to the question whether the potential cases the OTP
is considering are also being investigated by a State with jurisdiction, meaning that the same
suspects are being investigated for substantially the same conduct.®!* Therefore, ‘is being
investigated’ signifies the taking of steps to ascertain whether those suspects are responsible
for that conduct.®!® To qualify as ‘being investigated’, concrete and progressive investigative
steps must have been taken by the State, such as interviewing witnesses or suspects, collecting
documentary evidence, or carrying out forensic analyses.®'® The quantity and quality of any
alleged investigative steps may be relevant to determining whether an ‘investigation’ is being

conducted.!”

An example of investigative steps, which were found not to rise to the level of an
investigation, is useful to provide context to the steps that Iran has taken. In a decision on a
challenge to admissibility in the case of Simone Gbagbo, the Pre-trial Chamber of the ICC held
that placing Gbagbo in detention and opening proceedings against her was not sufficient to
demonstrate that the case ‘is being investigated’.!® Additionally, the fact that the State
questioned Gbagbo on two occasions was not sufficient to show tangible, concrete, and
progressive investigative steps.®!’” The Chamber pointed out that no relevant evidence had not
been collected at any point, no witness testimony been taken, and no forensic expertise had
been ordered.®?® The Chamber went on to conclude that the investigative steps were not only

‘scarce in quantity and lacking in progression’ but ‘also appear[ed] disparate in nature and
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purpose to the extent that the overall factual contours of the alleged domestic investigations (as

part of which these individual investigative steps were undertaken) remain indiscernible’.%?!

As for the actions taken by Iran, neither the Foreign Minister’s vague claims of
investigations nor the policy approved by the Supreme Leader determining which category of
lawful killings the deaths fell within constitute concrete and progressive steps in an
investigation into whether State actors resorted to unlawful uses of lethal force. In fact, the
policy indicates a desire to avoid an investigation into whether the killings were lawful or
unlawful. Therefore, the same potential suspects were not investigated for any crime including
the crime of murder. Additionally, there is no evidence that any other steps that would be
recognised as concrete by the ICC were taken, such as questioning national officials or security
forces, gathering documentary evidence, or conducting the required and adequate forensic
analysis.®?? Overall, the actions taken by Iran are lower in quantity and quality than the
investigative steps that were found inadequate in the Simone Gbagbo case, where the suspect
was detained, charged, and questioned. Iran’s actions do not amount to a concrete progression

towards investigating the alleged crime against humanity of murder.

As for arbitrary detention and torture, there is no evidence of any steps taken by Iran to
investigate these crimes. Neither the Special Rapporteur on Iran nor any international
organisation seem to have reported on any investigation into these crimes against humanity.523
JFI reports that not a single report on opening an investigation — not even an administrative
investigation -— has been published by Iran, neither in cases of deaths as a result of the use of

lethal force nor in cases of arbitrary detention and torture.**

Secondly, at the point in time of the drafting of this Communication, no third-party
State has conducted investigations or prosecutions relating to the crimes against humanity
committed during the November 2019 protests in Iran. The complementarity principle extends
to any State which has jurisdictional competence over a case and applies irrespective of

whether that State is a Party to the Rome Statute.®?> Therefore, a State which has jurisdictional
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competence over the alleged crimes through universal jurisdiction is relevant to this
determination.®?® No third-party States has investigated the crimes against humanity committed
in this situation, or initiated prosecutions of officials or security forces of Iran.5?’ Since there
have been no relevant investigations and prosecutions into the unlawful use of lethal and less
lethal force, arbitrary detention, and torture, the situation of the November 2019 protests meets
the requirements of admissibility under Article 17(1) of the Rome Statute for cases regarding

the alleged commission of crimes against humanity.

However, it is clear that Iran claims that an investigation has occurred, potentially in
the form of the committees set up under the policy approved by the Supreme Leader. Therefore,
for the sake of thoroughness, this Communication also details how those very committees, and
the policies relating to their implementation, prove that Iran is unwilling to genuinely
investigate the unlawful use of lethal force and other crimes committed by officials and security
forces during the November 2019 protests. Thus, even if there is evidence that investigative
steps have been taken by Iran, this Communication demonstrates that these steps are not
genuine, meaning that the requirements of admissibility under the principle of complementary

are nevertheless met.

8.2.2. Iran has proven unwilling to genuinely investigate and prosecute the alleged
crimes against humanity

If relevant national investigations or proceedings have been conducted in relation to a situation,
the OTP may nevertheless open an investigation into that situation if those proceedings are
vitiated by an unwillingness to genuinely carry out the proceedings. Under Article 17(2) of the
Rome Statute, to determine whether there is unwillingness in a particular case, the ICC shall
consider whether one or more of the following circumstances exist: (a) the proceedings were
or are being undertaken, or the national decision was made, for the purpose of shielding the
person concerned from criminal responsibility for crimes within the jurisdiction of the ICC
referred to in Article 5, (b) there has been an unjustified delay in the proceedings, which in the
circumstances is inconsistent with an intent to bring the person concerned to justice, or (c) the

proceedings were not or are not being conducted independently, or impartially, and they were
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or are being conducted in a manner which, in the circumstances, is inconsistent with an intent
to bring the person concerned to justice. This section demonstrates that all three of these

circumstances exist in the present situation.

8.2.3. Purpose of shielding alleged perpetrators from the jurisdiction of the ICC

When considering whether the purpose is to shield alleged perpetrators, the OTP can consider
factors relating to the national proceedings, such as: manifestly insufficient steps in the
investigation or prosecution, ignoring evidence or giving it insufficient weight, intimidation of
victims or witnesses, and irreconcilability of findings with evidence tendered.®?® In this case,
it is clear that the intent behind the claimed investigations made by Iran is to give an impression

of accountability without actually bringing the perpetrators to justice.

Firstly, as explained above, Iran has failed to take steps to open relevant investigations
into, or to bring charges against and prosecute, the officials and security forces involved in the
crimes against humanity committed. The very fact that Iran has made claims regarding opening

629

investigations while not being able to provide any details,’*” coupled with the unanswered calls

630

for investigation by UN officials,®" indicate that Iran is more interested in claiming that

investigations are taking place than actually conducting such investigations.

Secondly, during the process of classifying victims under the policy approved by the
Supreme Leader, the State has engaged in extensive intimidation of victims’ families,
indicating that Iran intends to suppress information and evidence rather than genuinely gather,
preserve, and adequately weigh all relevant evidence pertaining to the deaths. As explained in
Section 4.9, victims’ families were threatened by the authorities to stop them from speaking
out about the crimes committed by the State against their loved ones.%! For example,
Manouchehr Bakhtiari, father of Pouya Bakhtiari, who was killed by security forces during the
protests, has been arrested, interrogated, and threatened for publicly speaking out and
demanding accountability.®*> Manouchehr Bakhtiari was arrested in July 2020, after he wrote

to the UN OHCHR to request an international investigation in May 2020.5%3 In another case,
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the family members of Mohammad Dastankhah, a 15-year-old boy shot by security forces
during the protests, were told that if they continued to pursue complaints and speak out about
the death of their son, they would lose their other son as well.3* Although a military inspector
concluded that the boy had been shot by Basij forces during the protests, the family was told
that he had ‘acted at his own peril’ by participating in the ‘riots’ and subsequently closed the
case.® Such proceedings bear no resemblance to genuine investigations into potentially
unlawful deaths that must be carried out in view of international law and standards, including

the Minnesota Protocol.

Other victims’ family members were denied information about the nature of their loved
one’s death. Some were prevented from seeking independent autopsies or from being present
at the government autopsies of their loved ones.®*¢ Others were denied access to the personal
belongings of their loved ones, and in some cases even the victims’ bodies.®*” Some families
were intimidated into signing statements stating that their loved one was not a protester (thus
could be categorised as a ‘martyr’) or was killed by a rioter (then fitting into the ‘blood money’

category).5*®

Finally, it is clear that the policy of classifying victims as falling within one of the three
categories of lawful deaths has the purpose of shielding perpetrators by allowing the
government to claim that the victims were not killed by State actors, or that if they were, the
killing was lawful under domestic law and would not entail the liability of any State forces.
The findings of these ‘proceedings’, which bear no resemblance to international law compliant
investigations into potentially unlawful deaths, are effectively pre-determined and manifestly
irreconcilable with the evidence gathered by JFI, Al, and the UN. As detailed throughout this
Communication, there is abundant evidence that members of the security forces used unlawful
lethal force against unarmed protesters who posed no imminent threat to life, in compliance

with orders that came from such officials as the Minister of Interior and the members of the

Country’s Security Council.
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8.2.4. Unjustified delay in the investigation

In considering whether there has been an unjustified delay in the proceedings, which is
inconsistent with an intent to bring the person concerned to justice, the OTP may consider such
factors as: the pace of investigative steps and proceedings, whether the delay in the proceedings
can be objectively justified in the circumstances, and whether there is evidence of a lack of
intent to bring the person(s) concerned to justice.®*® The determination of an unwillingness to
genuinely investigate or prosecute due to delay is dependent not on whether there has been a
delay or the exact length of the delay, but rather on the intent of the State towards its
proceedings against the person(s), meaning whether it intends to bring them to justice.®° In
this case, there has been an unjustified delay indicative of a lack of intent to bring the officials
and security forces involved to justice, as demonstrated by the lack of concrete investigatory

steps and the delay in releasing official statistics on the victims of the crimes against humanity.

As outlined again in Section 4.8, UN officials expressed their concern about the lack of
investigations by Iran as recently as May 2021.%! The policy to classify deaths for

compensation was set up in December 2019, not long after the protests.®*?

However, this policy
itself constitutes a component of the unjustified delay of a genuine investigation into whether
the use of lethal and less force was lawful under international law, as the policy only allowed
for classification of deaths of protesters and passers-by as lawful under domestic law.%* The
intent of this policy is evidenced by how it was carried out: through the intimidation of victims’
family members to ensure they remained silent about what happened to their loved ones, and
to coerce them into accepting the determination that their family member was killed by

‘unknown elements’ among the ‘rioters’ during the protests.®**

No other steps by Iran to investigate the deaths, arrests, and torture have been reported.
As described in the previous section, the authorities have instead of interviewing potential
witnesses subjected them to harassment and intimidation, while arresting, charging, and

interrogating others during detention, without the presence of a lawyer. In fact, they have often
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subjected detainees to torture and other ill-treatment.®*> There is no evidence showing that Iran

has adequately collected forensic evidence or taken other investigatory steps in line with

international law. There was also a delay in Iran’s acknowledgement of the deaths of protesters

and its acknowledgement that security forces were involved. In June 2020, almost seven

months after the November 2019 protests, the chair of the Parliament’s National Security

Commission for the first time announced that around 230 people were killed during the
protests, including six members of the security forces.®*® On the same day, Mahmoud Sadeghi,

a member of Article 90 Commission of Parliament (a body mandated by the Constitution to

investigate individuals’ complaints concerning the work of the Pparliament or the Sstate’s

executive or judicial branches) stated that the Commission had attempted to follow up on the
death toll but that it was effectively prevented from doing so, because the issue was categorised
as a national security concern.®*” Al has been able to identify the details of at least 304 deaths,
though it estimates that the true number is higher.5* This shows that the government of Iran is
still refusing to acknowledge the true extent of the crimes committed by State officials and

security forces during the protests.

Additionally, some official spokespeople of Iran, such as President Rouhani, initially
denied that security forces had used lethal force at all.*** Furthermore, in June 2020 an official
of Iran claimed that there had been no reports of torture being used during interrogations of
detainees.%° The State’s policy of concealing and covering up the commission of human rights
violations and crimes is relevant; it indicate that Iran has not been willing to genuinely
investigate the deaths or acts of torture promptly after they occurred. It is important to
emphasise that evidence — especially forensic evidence — can be lost if not collected

immediately. Overall, Iran’s response to the protests, including both public officials’
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statements and the lack of investigatory steps taken, shows that the delay in investigation is

unjustifiable, as it is contrary to an intent to bring persons to justice.

8.2.5. The investigation was not conducted independently and impartially

Any relevant national investigations that have been conducted by Iran are not sufficiently
independent to be consistent with an intent to bring the officials and security forces involved
in committing the crimes against humanity to justice. In determining whether the national
proceedings were conducted independently, the OTP can consider such factors as: the alleged
involvement of the State apparatus, including those departments responsible for law and order,
in the commission of the alleged crimes, the application of a regime of immunity and
jurisdictional privileges for alleged perpetrators belonging to governmental institutions,
political interference in the investigation, prosecution or trial, and corruption of investigators,

prosecutors, and judges.®!

Firstly, the State apparatus, including some of the officials and departments responsible
for law and order and the implementation of the Supreme Leader approved policy, was
involved in the commission of the crimes.®>? The police and security forces of Iran are some
of the primary perpetrators of the crimes against humanity committed during the November
2019 protests.®>* The implicated police units are headed by the General Commander who is
also a part of the Supreme National Security Council.®* The Supreme National Security
Council is the body that prepared the compensation policy and submitted it to the Supreme
Leader for approval.®®> These same security forces were involved in the implementation of the
Supreme Leader approved policy.®>¢ There are reports of security forces intimidating victims’
families to remain silent about their loved one’s death. %7 Additionally, the General
Commander of Iran’ s police forces is a member of the Country’s Security Council that gave
the order to use lethal force.%>® The same provincial governors who transmitted the order to use

lethal force from the Country’s Security Council to the security forces were responsible for the
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creation of the local committees to decide on compensation for victims’ family members.%>
Therefore, the same State officials and departments responsible for law and order in Iran that
are implicated in ordering and perpetrating the crimes against humanity were also involved in
what the authorities refer to as ‘investigations’ into the civilian deaths. This severely
undermines the independence of any State investigations that may have been or are being

conducted.

Secondly, the government of Iran has shown a concerted effort to advance a certain
narrative relating to the events that took place during and immediately after the protests in
November 2019 in order to justify the use of lethal force against the protesters. Even while the
protests were still ongoing, high-level government officials, including Supreme Leader Ali
Khamenei, publicly described the protests as being led by ‘evil doers’ who acted with the
incitement of ‘anti-revolutionaries’ and ‘foreign enemies’ of the State.®®® On 17 November
2019, Khamenei described many of the protesters as ‘evil doers, hatemongers, and
unscrupulous people’.%! On the same day, the Secretary General of the Supreme National
Security Council, Ali Shamkhani, accused the protesters of having received money from Iran’s
enemies to cause chaos.®? On 16 November 2019, Mahmoud Mahmoud-Abadi, then governor
of the city of Sirjan, claimed that those who had been shot in the leg on the night of 15
November — when at least one individual was killed -— had been targeted by rioters.®®* These
statements were made by high-level officials many of whom would have oversight over
investigative bodies, including the committees created to determine compensation under the
Supreme Leader approved policy. As such, they severely undermine the prospects and ability

of the investigative bodies to carry out independent and impartial investigations.

Al has reported that — after the protests ended — Iranian State-run news outlets supported
the State’s narratives by broadcasting misinformation, painting unarmed protesters as ‘rioters’
and ‘enemies of the State’.%%* These broadcasts contained the footage of forced confessions of

wrongdoing by protesters who had in fact engaged in peaceful activities, such as participating
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in the protests or sharing videos and pictures of the protests.%®> This demonstrates the State’s
attempts to classify the legal exercise of freedom of speech and assembly as criminal
offences.%®® The official State narrative included praising the security forces who perpetrated
the crimes against humanity and claiming that any use of force by security forces was justified
due to the violence of the protesters.®®” Such praise included framed the security forces as

heroes for defeating the protesters and quickly extinguishing ‘the sedition’.%%%

Like the policy of classification of victims for compensation, these statements and
narratives indicate that Iran is not willing to independently investigate and prosecute the
officials and security forces involved in the crimes against humanity committed during and
after the protests. Even if any investigatory steps were taken by Iran, or are taken in the future,
the aforementioned State policies and narratives, including the purposeful spreading of

misinformation to the public, vitiate the genuine nature of those steps.

Thirdly, the independence of local public prosecutors, who could investigate crimes
against humanity, appears to be compromised.®®® Some public prosecutors may have been
involved in ordering the use of lethal force and in the attempts to suppress calls for justice
during and after the November 2019 protests in Iran. Local prosecutors may be invited to

participate in local Security Councils.®”® The final decision about the shoot to kill order was

made at various local Security Councils after approval was given to them by the Country’s

Security Council.®’! Therefore, if local prosecutors were present at these sessions, there are
significant doubts about their independence regarding the opening of investigations into, or
pursuit of prosecutions of, the other officials present at those sessions. In at least one city,
Shahr-e Qods, where it is confirmed that lethal force was used against protesters,®’> and where
Al confirms that at least ten protesters were killed,®”? the city governor has confirmed that the

city’s general prosecutor took part in the relevant session.®’* Prosecutors have also been

665 ibid.

666 ibid, 64.

667 ibid.

668 ibid.

669 JFI ‘Hierarchy of Atrocity’ (n 1), 24.

670 ibid.

71 ibid.

672 JFT “Shoot to Kill’ (n 2), 17, 24.

673 Al ‘Iran: Details of 304 Deaths’ (n 2), 14, 37, 54, 56, 59, 62, 105, 128.
674 JFI ‘Hierarchy of Atrocity’ (n 1), 24.

119



implicated in efforts to prevent family members from further pursuing investigations into the
deaths of their loved ones.®” For example, The family of Azar Miraza-pour, a 50-year-old
woman killed in Karaj, Alborz Province on 16 November 2019, was only able to secure the
release of her body after providing a signed commitment letter to the local prosecutor’s office
pledging that they would not file a complaint or speak out publicly.®’® Finally, text messages
received by large numbers of individuals warning them to stay away from the ‘illegal’ protests
or face legal consequences were sent by local prosecution offices.®”” This indicates that the
local prosecutors were involved in the organised plan to label the protests as illegal and anyone
involved as ‘rioters’. As such, there are strong reasons to question their potential to act

independently.

Fourthly, there are many concerns regarding the independence of the Judiciary, should
cases be brought against officials or security forces of Iran for the crimes against humanity

committed. Human rights organisations, including Al, have highlighted structural flaws in
Iran’s Judiciary which severely undermine its independence. For instance, despite
Constitutional guarantees of independence, issues such as the method of appointment of the
highest authorities of Iran’s Judiciary cast doubt on its independence. Under Article 157 of the
Constitution, the Supreme Leader directly appoints the Head of the Judiciary for a period of
five years. The Head of the Judiciary directly, but with input from the Supreme Court’s judges,
appoints the Head of the Supreme Court and the Prosecutor General. The Head of the Judiciary
can also remove or move judges when required by ‘the interest of society’, after consultation

with the Head of the Supreme Court and the Prosecutor General. These appointment processes,
which are based on highly subjective criteria, effectively allow interference of the executive in

judicial affairs.®”® Moreover, concerns have been raised by the UN Special Rapporteur on the
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independence of judges and lawyers about the level of influence by Iran’s Supreme Leader in

the country’s Judiciary.®”

In fact, Iran’s laws fail to abide by international law and standards on the appointment

of judges under which those holding judgeship positions must be competent and should be

selected on the basis of their legal training, experience and integrity. Instead, Iran’s laws allow

for discrimination on various grounds, including political opinion, and bar non-Muslims, those
born outside wedlock, and those critical of the system from holding judgeship positions, while
all women are barred from acting as trial judges. Judges may also face disciplinary penalties,
including a permanent ban on holding governmental and judicial positions, on the basis of
vaguely worded offences, which effectively allow for the dismissal of judges whose conduct

is found undesirable.®8?

Iran’s Judiciary has been key in implementing the State’s policy of repressing
protestors. As the UN Special Rapporteur on Iran reported in January 2021, protesters, as well
as individuals with no connection to the protests, have been charged, convicted, and sentenced
throughout Iran on charges related to the protests.®8! In Khuzestan Province, by October 2020
at least 36 protestors had been sentenced to a combined total of 109 years imprisonment and
2,590 lashes in the absence of the accused or legal representation.®8? In Kurdistan Province, at
least 16 protesters have been sentenced to a combined total of over 57 years imprisonment.5%3
There have been reports of protesters and bystanders being convicted and sentenced on the
basis of forced confessions, without the presence of a lawyer, and sometimes with no evidence
presented by the local prosecutor.®®* Many of the trials were behind closed doors; family

members and defence attorneys were not allowed to attend.®® In at least three cases the
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defendant was convicted in absentia.®®® Some of the trials lasted only minutes.®®” This indicates
a complicity of the presiding judges (as well as the prosecutors) in propagating the overall State
narrative of the protesters as ‘rioters’ and ‘enemies of the State’. Additionally, AI has
commented on the systematic failure of these judges to order investigations into the claims by
protesters or family members with regards to human rights violations.®3® Any such claims made

have resulted in either no response by the courts or in stays of proceedings.®’

Finally, a de facto regime of immunity for State officials exists in Iran. The perpetrators
of the crimes against humanity committed during the November 2019 protests have benefited
from this regime. Iranian officials have committed domestic and international crimes and
human rights violations for decades without being held accountable through investigations,
prosecutions, and punishment. In 2019, Al reported on the immunity that top officials of Iran
received, and continue to receive, for extrajudicially executing thousands of political dissidents
in 1988, which AI concludes rise to the level of crimes against humanity.®*® According to Al,
Iran continues to conceal the fate of the victims of that massacre and the location of their
remains, thus committing the ongoing crime against humanity of enforced disappearances of
the victims.*! A number of officials, against whom there is evidence of involvement in these
crimes, have continued to hold positions of power in Iran. For example, Mostafa Pour
Mohammadi, a member of Tehran’s ‘death commissions’%? in 1988, was the Minister of
Justice during President Rouhani’s first term between 2013 and 2017.5%3 Ebrahim Raisi, the

Deputy Prosecutor General of Tehran in 1988 and a member of Tehran’s ‘death commissions’,
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was appointed as the Head of the Judiciary in March 2019.5°* Raisi was recently elected to

become Iran’s President and was inaugurated in August 2021.6%

This regime of de facto immunity was also present after the 2017-2018 protests
described in Section 4, where protesters were unlawfully killed, arrested, detained, and
charged.%% After those incidents, security forces and officials of Iran engaged in similar
conduct as has been described in this Communication: inter alia threatening family members
in order to stop them from filing complaints, lack of investigation, and covering up of

evidence.®®’

One of the manifestations of the de facto immunity enjoyed by Iranian officials in the
context of November 2019 protests is the interference of the Supreme Leader Ali Khamenei to
stop the attempts of some parliamentarians who sought to impeach the Minister of Interior and
the Head of the Country’s Security Council, Rahmani Fazli. In December 2019, Ali Motahari,
a member of Parliament, stated that according to the Parliament’s Presidium, the plans for
impeaching the Minister of Interior were halted because the Supreme Leader opposed it.
According to Motahari, the basis for the attempted impeachment of Rahamani Fazli was his

failure to prepare for the implementation of increasing fuel prices, which had provided a fertile

ground for ‘financial loss and human casualties and [ultimately] had damaged the Islamic
Republic’.*8
The prevailing de facto immunity has more recently been commented on by other

States, UN officials, and multiple NGOs. During the UN Human Rights Council’s third

Universal Periodic Review of Iran in 2019, recommendations were made to Iran to immediately
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investigate all allegations of torture.®® In the Special Rapporteur’s January 2021 report on Iran,
the continued lack of investigation into allegations of torture unrelated to the November 2019
events, as well as the impunity prevailing after the November 2019 protests, were noted.”*
The UN Secretary General’s report to the Human Rights Council on 14 May 2021 notes that
measures taken by State authorities to prevent human rights violations or afford effective
remedy are either non-existent or at best insufficient, and that impunity exists for recent and
past violations.’”®! Finally, twenty-two NGOs note this continued de facto immunity in a joint
call for the Human Rights Council to mandate a UN-led inquiry into the human rights

violations associated with the November 2019 protests in Iran.”??

To summarise, security forces who are responsible for law and order were engaging in
the unlawful use of lethal force. Local prosecutors and high-ranking officials are connected to
the order of ‘shoot to kill’ given to those security forces, and the government has tried to
advance a certain narrative of the protests by labelling protesters as violent 'rioters’ and
justifying the use of lethal force against protesters. The Judiciary, as well as local prosecutors,
have shown themselves to be complicit in accepting and promoting the State’s narrative and
failing to investigate human rights violations and crimes, including torture. Furthermore, there
is an existing de facto regime of immunity for State officials in Iran. Under these conditions
and considering the unjustified delay in investigatory steps and the clear purpose of such steps
to shield perpetrators from being held responsible, it is evident that the officials of Iran are
unwilling to genuinely investigate the crimes committed during and after the November 2019
protests. Thus, the potential cases arising out of the situation of the November 2019 protests

meet the requirements of complementarity under Article 17 of the Rome Statute.

8.3. The crimes against humanity committed by officials and security forces of

Iran are of sufficient gravity to render these cases admissible

The second requirement for admissibility under Article 17 of the Rome Statute is that the

crimes alleged are of a sufficient gravity to justify further action by the ICC. The OTP assesses
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the gravity of each potential case that would likely arise from an investigation into the
situation.”®® The Pre-Trial Chamber has explained that since any case handled by the ICC is by

definition one of the most serious crimes to the international community,’**

the purpose of the
gravity requirement is to exclude those unusual cases that are only of marginal gravity, even
though the specific facts qualify as a crime under the jurisdiction of the ICC.”*> However, the
Appeals Chamber has clarified that no overly restrictive bar should be set to the interpretation
of gravity, which might hamper the role of the ICC as a deterrent for international crimes.”%
For example, the alleged perpetrators do not need to be in the highest office of the State in

order for the gravity requirement to be met.”?’

The OTP’s assessment of the gravity of the alleged crimes is made on a case-by-case

basis, involving a holistic evaluation of all criteria.”®

This evaluation includes not just a
quantitative dimension (the number of crimes committed and number of victims, falling under
the ‘scale’ factor described below) but also a qualitative dimension.”® The qualitative
dimension consists of the existence of an aggravating factor related to the commission of the
alleged crimes which make them grave.”!? The factors that guide the OTP’s assessment include
the scale, nature, and manner of commission of the crimes, as well as their long-term impact.”!!

These factors guide the OTP’s and ICC’s decisions on gravity, but do not each need to reach

any certain standard.”!?

8.3.1. The scale of the crimes
Determining the scale of the crimes includes an assessment of the alleged crimes’ geographical

and temporal intensity.”!3 The OTP can take into consideration such factors as: the number of
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victims, the damage caused, and the geographic or temporal spread (such as high intensity over
a short period).”'* There is no exact minimum of victims required to categorise a crime as
‘grave’; however, the OTP has previously found that four to twelve victims are not sufficient

to meet the requirements of gravity, while hundreds or thousands may be.”!>

As previously stated, the exact number of those killed by State forces during the course
of the protests, or as a result of injuries sustained during the protests, remain unknown. While
the chair of the Parliament’s National Security Commission announced in June 2020 that 230
people — including six members of the security forces — were killed, !¢ the true number of
victims killed as a result of the State’s use of lethal force is believed to be significantly higher.
Al has been able to record the details of 304 victims killed,”!” and a report by Reuters has the
number of deaths linked to the protests at 1500.7'® More than 220 of the victims whom AI has
been able to identify were killed over just two days of intense protests: 16 and 17 November
2019.7" The killings occurred across at least 37 cities and at least eight provinces in Iran.”
As for the arbitrary arrests and detentions, over 7000 individuals were detained during the five

21 and more arrests were made in the following weeks.”*? Arrests occurred

days of the protests,
in at least 28 out of Iran’s 31 provinces, and took place not just on the streets but in hospitals
where individuals had gone to seek medical treatment for injuries sustained during the
protests.”>* Some of those arrested and detained were held incommunicado and subjected to
enforced disappearances, with their families being kept in the dark about their whereabouts.”*
In at least three cases, the location of the individuals had still not been disclosed by the

government in August 2020.7%°
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There are no available statistics on the number of individuals who were tortured during
and in the weeks and months after the protests. However, many detainees have reported being
tortured, often starting as soon as they were arrested.”?® Al reports that in the Alborz province
hundreds of detainees, including children, were brought into Raja’i Shahr prison from 16
November 2019 onwards, and that detainees were stripped, flogged, and beaten daily.”*’
Beatings have been reported in prisons in at least seven other provinces.”?® Many detainees
have reported similar torture methods used against them, such as beatings, electroshock,
solitary confinement, and other forms of treatment described in Sections 4 and 6. Given that
hundreds of individuals were killed, and thousands more were arbitrarily arrested and detained,
along with an unknown subset of those who were subjected to torture, the crimes against
humanity committed by officials and security forces of Iran are of a sufficient scale to meet the
gravity requirements of admissibility. However, quantitative criteria are themselves not
determinative, and the OTP will also consider qualitative factors, such as the nature of the

crimes, the manner of commission, and the long-term impact on survivors.

8.3.2. The nature of the crimes

The nature of the crimes refers to the specific elements of each offence, such as killings, rapes,
other crimes involving sexual or gender violence, and crimes committed against children.’?
The nature of the murders, arrests and detentions, and torture demonstrates sufficient gravity

for the situation to be admissible.

Lethal force was used indiscriminately against protesters and bystanders alike,”*? and
security forces were directly targeted protesters.”! Al has been able to identify at least 23
children among those killed by security forces during the protests.’3? Protesters who were
throwing rocks were shot at with live ammunition.”?® Under international law, the use of live

ammunition outside of an armed conflict situation is unlawful, except in self-defence or the

726 ibid, 34.
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defence of others against the imminent threat of death or serious injury.’?* As detailed in
Section 4, the use of lethal force used by security forces during the November 2019 protests in
Iran was not in self-defence. Instead, it was used to repress protests and undermine the

freedoms of assembly and expression.”

Many arrests that took place during and after the protests were conducted in a violent
manner. There are reports of police and security forces beating people, shoving them into vans,
and threatening individuals with firearms.”* Men, women, and children were arrested, some
after peacefully protesting, others as bystanders.”?” Security forces waited at hospitals to arrest
protesters and bystanders who were seeking medical treatment for injuries sustained as a result
of the security forces’ use of force at the protests.”*® Some children were arrested at their
schools, even after the protests had ended.”®® The arrests were also used to silence dissenters
and repress free speech: persons targeted include journalists who had covered the events,
human rights defenders, student activists, and even those who attended memorials for the

victims were unlawfully arrested and detained.”’

The nature of the torture used against those arrested was also severe. The details of
these acts of torture, as laid out in Sections 4 and 6 above, clearly demonstrate that there is
sufficient gravity for the admissibility requirement to be met. Two aspects are especially
important for the consideration of the nature of the crimes. Firstly, children were subject to
torture including to obtain forced confessions.”*! Some children were reportedly beaten and
electro-shocked during arrest.”*? Secondly, torture methods with sexual elements were used

against some detainees.”®

This included forced nakedness, invasive body searches aimed at
humiliation, sexual verbal abuse, pepper spray to the genitals, and electric shocks to the

testicles.”** There have also been reports of rape of adult men and sexual abuse of teenage boys,
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aged 15 and 16.7% The indiscriminate nature of the lethal force used (also against children),
the arbitrary arrests using violence, and the torture, including torture of minors, meet the

requirements of gravity.

8.3.3. The manner of commission

In assessing the manner of commission of the crimes, the OTP can consider: the degree of
participation and intent of the perpetrator; the extent to which the crimes were systematic or
resulted from a plan or organised policy; the degree to which they otherwise resulted from the
abuse of power or official capacity; any elements of particular cruelty, including the
vulnerability of the victims; and any motives involving discrimination.”®® In light of these
factors, the manner of commission of the murders, unlawful arrests, detentions, and torture

demonstrates that they are of a sufficient gravity to be admissible.

Sections 4 and 6 cover in detail how the murders, arrests, and torture were part of an

organised State policy, including the ‘shoot to kill” order, which began at the highest levels of

the government of Iran, specifically the Country’s Security Council and the Minister of Interior,

and were passed down through local Security Councils and governors to the heads of the
security forces, before finally reaching the individual members of the security forces.”*” The
same tactics, including shooting live ammunition at the vital organs of protesters and

bystanders as well as in their backs, were used in cities and provinces throughout Iran.”® The

order to shut down the Internet was also made by the Country’s Security Council in order to

suppress the protests and conceal the truth of the crimes being committed by State actors.’*

The manner in which the unlawful arrests took place was also the result of a plan that
was implemented throughout Iran, aimed at suppressing protests and freedom of expression
and included discriminatory motivations. The intent of the arrests was clearly to suppress the
protests and silence dissenters, as evidenced by the fact that the arrests continued for weeks

after the protests and by the targeting of human rights defenders, journalists, and victims’

745 ibid, 41; KHRN "KHRN Uncovers Child Abuse, Torture, Murder of Civilians in Marivan’ (n 152).
746 Policy Paper on Preliminary Examinations (n 11), para. 64.
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family members.”* The fact that the arrests took place in at least 28 out of 31 provinces
indicates that they were part of an organised policy. Moreover, large numbers of people
received text messages during the protests from local prosecution offices warning them to stay
away from the ‘illegal’ protests or face legal action.”>? These messages indicate an organised
plan of labelling the protests as unlawful and the official’s plans to bring legal action against

anyone who may have participated.

Additionally, some of the arrests and detentions were motived by discrimination against
ethnic minorities in Iran, including Ahwazi Arabs, Azerbaijani Turks, and Kurds. Members of
these minorities were arrested even when they had not been present at the protests.’”>* State
actors made threatening phone calls to Azerbaijani Turkic activists warning them that they
would be arrested if they did attend the protests.”>* A prime example of the motivation by the
State to discriminate against and silence certain persons can be seen in the case of Mozhgan
Kavousi, a researcher and documentary filmmaker, who was arrested in Iran on 18 November
2019 in connection with her writings on social media regarding the protests.”>> She was
arrested, detained, held in solitary confinement, and interrogated without a lawyer.”>® After a
trial without legal assistance, she was convicted of ‘spreading propaganda against the system’
and ‘inciting people to disrupt the country’s order and security’ in connection with her writings
on social media, as well as ‘membership of a group with the purpose of disrupting national
security’, in connection with the Kurdish Democratic Party of Iran.”>” She was sentenced to
five years and nine months in prison, which was increased on appeal to six years, four months,
and fifteen days.”>® This is just one example of the abuse of power, discrimination, and cruelty

present in the unlawful arrests and detentions committed by Iranian officials.

The methods of torture used against those detained also evidences the gravity of the
crimes committed by Iranian officials. Torture was used in detention facilities across Iran

against men, women, and children. Some elements of the torture methods used against those
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arrested in connection with the November 2019 protests show extreme cruelty and speak to the

gravity of these crimes. This is illustrated by the use of torture methods with sexual elements,

759 760

as described above. Additionally, beatings, water boarding, starvation, solitary

762 763 764

confinement,’! electroshocks,’®? and stress positions,’®® as well as mock executions,”®* were
used against detainees. One detainee described being held in a detention centre with unsanitary
conditions and temperatures cold enough to make her fear she might pass out.”®> She described
how she heard a male detainee moaning and believed he was being raped.’®® She said that the

guard made a comment to her that made her fear she would be raped.”®’

The intent behind these atrocious crimes was to intimidate, silence, and punish those
who might speak out against the State, including the family members of the victims, and to
obtain forced confessions.”®® As described throughout this Communication, the government of
Iran put concerted effort into framing the protests as violent riots and framing the protesters as
enemies of the State and ‘evil-doers’.”®® During and after the protests, forced confessions
obtained through torture were broadcast to the public in order to justify the State’s use of lethal
force and mass arrests and further the State’s chosen narratives.”’® Given the organised nature,
particular cruelty, and discriminatory intent behind these crimes, it is clear they are sufficiently

grave to meet the admissibility requirements.

8.3.4. Long-term impact on survivors

The long-term impact of the crimes on survivors may be assessed in light of several factors:
the suffering endured by the victims and their increased vulnerability, the terror subsequently
instilled in affected communities, and the social, economic, and environmental damage

inflicted on the affected communities.””! The impact of the murders, arrests, and torture on the
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victims, family members, and communities in Iran is extreme and demonstrates the gravity of

the crimes.

The victims of these crimes have faced long-term physical and psychological suffering,
especially those who were subjected to the cruelties of torture and those who sustained injuries
as a result of the use of force by State forces during the protests. Many victims have reported
that despite sustaining injuries, in particular as a result of being shot at with pellet rounds, they
did not seek medical care at hospitals, as they feared arrest and detention by security forces
stationed at medical facilities.”’? Instead, some were treated by individuals with some or no
medical qualification and training in non-medical settings.””® Others did not have the pellets
removed.”’* Some victims, in particular those who were shot at with a large number of pellet
rounds (possibly birdshots), or those who sustained injuries in sensitive body parts, such as in
the head, face, neck, and back, have reported experiencing long term physical pain and later

infections.’””?

One witness who was shot with pellet rounds in/in proximity to the eye described how he
had lost his vision for over two months after which he regained partial vision. He said that he
feared arrest and as a result did not seek medical treatment at a hospital.”’¢ Other witnesses
have stated that they have seen protestors and bystanders being shot at in the eye at the scene
of the protests, potentially resulting in serious eye trauma, or knew of people who lost their
vision because they were shot at with pellet rounds (possibly birdshots).””” Persistent sensation
of numbness and reduced function in the limbs have also been reported by victims.”’® The
relative of a child victim (a bystander) who was shot with live ammunition (potentially with
AKA47) and sustained life threatening injuries has described how the child lost an organ as well
as a level of mobility in his limbs due to nerve damage. The witness further described that the

child was so severely traumatised following being shot at that he was not able to speak for a
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month.”” Some detainees were denied medical attention for the injuries caused during the

protests or during torture, leading to infections or other medical complications.”s’

In addition to short and long-term physical suffering and disability, many victims have also
sustained psychological and mental harm, as a result of witnessing the violence used to quell
the protests, as well as the torture and ill-treatment those detained were subjected too.”®! One
witness whose testimony was analysed for this Communication stated that he was suffering
from depression after witnessing the use of pellet rounds against the protestors and being
subjected to beatings and tear gas during the protests himself.”®> Dozens of children between
the ages 11 and 17 were arrested in the city of Likak in Kohgiluyeh and Boyer-Ahmad province
and detained for weeks. Al reported that it was told by an informed source that these children
bore psychological signs of trauma after their release on bail, including behavioural changes
such as aggression and loss of interest in schoolwork.”®® Psychological torture was also used
to manipulate detainees, including by telling them their loved ones were also being tortured, or

threatening to permanently separate them from their families.”®*

Due to the enforced disappearances of some victims, victims’ families also faced the terror
of not knowing how their loved one had been killed, where their loved one was being kept, or
if they were being tortured.”® Many family members were themselves harassed, intimidated,
and threatened with arrest and detention for seeking information about the location of their
loved ones.”® In the weeks following the protests, as the arrests continued, many community
members still lived in fear. For example, after security forces attempted without success to find
one young man who had participated in the protests, they arrested his father and mother to
force him out of hiding.”®” The security forces also threatened to arrest the rest of the family if

they contacted the media or human rights organisations.”® After turning himself in to save
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them, he was arrested and detained, and his family was denied any information about where he

was being kept.”®

Victims’ livelihood, jobs, and education have also been severely impacted by short and
long-term physical injuries and psychological harms sustained as a result of the violent
repression by the State. Victims have described not being able to work due to mental health
issues they have developed.”® Injuries sustained as a result of State forces’ use of force have
also resulted in job losses. One victim stated that he had been shot with over 50 birdshots in
his upper body resulting in such severe injuries that more than a year after the protests he was
still unable to work.”! In some instances, individuals have lost their jobs for reason of their
participation in the protests, or for assisting and giving refuge to protestors who were fleeing

from security forces during the protests.”?

Finally, many victims of unlawful arrests were charged, convicted, and sentenced
unlawfully for exercising their rights to freedom of expression and assembly.”? These
convictions were also in violation of their rights to fair trail and access to an attorney.”** Some
of the individuals that were convicted face the long-term consequences of continued
imprisonment after sentencing, criminal records, as well publication of their forced

confessions.

8.4. Conclusions on admissibility

To conclude, the cases of crimes against humanity committed by officials and security
forces of Iran during the November 2019 protests meet the requirements of complementarity,
as there have not been sufficient, concrete, and progressive investigatory steps taken, or
prosecutions begun for any of the alleged crimes against humanity, by any State with
jurisdiction. Additionally, even if Iran claims that it has taken investigatory steps into the
allegations of unlawful use of force, these claims are vitiated by an unwillingness to investigate
genuinely. Additionally, the potential cases arising from the crimes of humanity committed in

the context of the November 2019 protests in Iran are not of marginal gravity. Rather, they are
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of such a large scale and egregious nature that they clearly meet the quantitative and qualitative
components of gravity. The purposeful manner of their commission and their lasting impact on
the victims, families, and communities make the crimes committed sufficiently grave to meet
the admissibility requirements of gravity. Therefore, the Article 17 requirements of
admissibility are all met, meaning that the necessary preconditions for the OTP to open a

preliminary investigation into this situation are satisfied.

9. Interests of justice

The ‘interests of justice’ criterion under Article 53(1)(c) of the Rome Statute can only be
considered once the requirements of jurisdiction and admissibility are potentially met.”*> The
present Communication has shown above that the requirements of jurisdiction and
admissibility are met in relation to crimes against humanity committed by in the context of the
November 2019 protests in Iran. This section illustrates that there are no countervailing

interests of justice that would prevent the initiation of an investigation into the situation of Iran.

Article 53(1)(c) of the Rome Statute concerning the interests of justice presents a
negative requirement. In other words, under Article 53(1)(c) it is not necessary to establish that
an investigation by the OTP would serve the interests of justice. Rather, it must be considered
whether there are specific circumstances which provide substantial reasons to believe that the
interests of justice would not be served by an investigation at the time.”® Specifically, the OTP
considers the interests of victims, the gravity of the crimes, and the age or infirmity of the
alleged perpetrator(s), and their role in the alleged crime,’”®” as stated under Article 53(2)(c).
The application of these legal criteria are guided by the object and purpose of the Rome Statute:
the prevention of serious crimes of concern to the international community through ending
impunity.”® The consideration of gravity of the crimes is not a separate or secondary test to
the initial consideration of gravity under the admissibility requirements. Rather, the criterion
of gravity under interests of justice demonstrates the strong presumption in favour of initiating

an investigation where the initial threshold of gravity is met.””’

795 Policy Paper on Preliminary Examinations (n 11), para. 67.
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The OTP considers the interests of the victims as expressed by the victims themselves,
other relevant actors, States, and intergovernmental and non-governmental organisations.?
Nothing relating to the interests of victims, or the circumstances of the accused makes the
situation of the November 2019 protests and the potential cases arising from them so
exceptional that opening an investigation would be contrary to the interests of justice. As
explained above, victims of the crimes against humanity and their families have been pressured
into silence by officials and security forces of Iran and in some cases have been coerced or
threatened to drop the allegations.®®! Some family members have faced reprisals by the
government for demanding justice for the victims.®? Others were forced to lie about their

803 1t is in the victims’

family member’s affiliations as a precondition for collecting their body.
interests for the OTP to investigate the crimes committed so that justice can be done for victims

and their families, without them having to fear reprisals by the government of Iran.

As for the situation of the accused, the OTP considers factors such as whether the
accused is terminally ill, or has him or herself been the subject of abuse amounting to a serious
human rights violation.?** The alleged perpetrators in this situation are officials and members
of the security forces of Iran.?%> None of the perpetrators are, to the extent known, terminally
ill or infirm.3%¢ Additionally, there is no evidence that any of the perpetrators named in this
Communication were themselves victims of human rights violations or forced into their role in

these crimes.?%’

To conclude, the situation at hand does not constitute an ‘exceptional circumstance’
where it is not in the interests of justice to precede. Bearing in mind the objectives of the ICC
to end impunity and ensure that the most serious crimes do not go unpunished, an investigation
into the crimes against humanity committed during the November 2019 protests would in fact

serve the interests of justice. Therefore, this Communication urges the OTP to open an
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investigation into the crimes against humanity committed during the November 2019 protests

in Iran.
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10. Conclusion

Pursuant to Article 15 of the Rome Statute concerning the notification of Communications to
the OTP, and under Article 53 on the initiation of an investigation, this Communication has
shown that there is not only a reasonable basis to believe that crimes against humanity have
been committed in Iran in the context of the November 2019 protests but also that there are
different manners in which the ICC may have jurisdiction in cases arising from the situation in
Iran, that those cases are admissible, and that there are no interests of justice preventing the

OTP from opening an investigation into the matter at hand.

First, there is a reasonable basis to believe that the ICC can exercise jurisdiction in this
matter. All the crimes were committed during and after November of 2019, which fulfils the
temporal jurisdiction requirement. Further, the crimes alleged in this Communication fall under
Article 5 of the Rome Statute. Therefore, the [CC has subject-matter jurisdiction. Moreover, a
progressive interpretation of the scope of the ICC’s territorial jurisdiction could allow the OTP
to initiate a propro motu investigation on the basis of jus puniendi. There are strong normative
arguments in favour of such a progressive jurisdictional doctrine and this Communication urges
the OTP to explore them in order to preventing the impunity of the perpetrators of the atrocities
committed in the context of the November 2019 protests in Iran. Additionally, this
Communication has shown that the ICC would have territorial jurisdiction if the UNSC refers
the situation in Iran to the ICC, or if Iran lodges an Article 12(3) declaration of acceptance. In
this regard, the Communication has underlined the provisions in the law governing the ICC
that provide for prosecutorial initiatives to invite non-State parties to lodge an Article 12(3)

declaration. It urges the Prosecutor to take all such initiatives available to him.

Second, there is substantial evidence that there is a reasonable basis to believe that the
crimes of humanity of murder, imprisonment, and torture were committed in Iran and that the
perpetrators implicated by this Communication either ordered the crimes or failed to prevent
and punish them. The contextual elements of under Article 7 of the Rome Statute are satisfied
and the requirement for a nexus between the perpetrators and the crimes is fulfilled. Likewise,
the specific mens rea and actus reus requirements of the crimes of humanity under Article 7(a),

7(e), and 7(f) are met.
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Third, the admissibility requirements are met regarding the crimes against prima facie

entirely failed to conduct any relevant investigations or prosecutions into the crimes against

humanity committed by officials and security forces of Iran. Additionally, and alternatively, if

any investigative steps have been taken by Iran, these are vitiated by Iran’s unwillingness to

conduct a genuine investigation/prosecution. This unwillingness is evident in actions taken by

Iran with the purpose of shielding perpetrators from investigations/prosecutions, the unjustified

delay in the existing investigations, and their lack of independence and impartiality.

In conclusion, this Communication submits that:

a)

b)

d)

There is a reasonable basis to proceed with a preliminary investigation into the crimes
against humanity committed in the context of the November 2019 protests in Iran. The
preconditions for the initiation of such an investigation under Article 53(1)(a)-(c) are
satisfied, specifically there are multiple jurisdictional bases that could underpin the
investigation of the situation in Iran, the admissibility requirements are fulfilled, and there
are no countervailing interests of justice that would prevent the Prosecutor from opening

an investigation;

Subject-matter jurisdiction and temporal jurisdiction are clearly satisfied. The
requirements for territorial jurisdiction may be met either if the ICC adopts a progressive
view of its capacity to conduct a propro motu investigation on the basis of a jus puniendi,
if there is a referral of the situation in Iran by the UNSC to the ICC, or if Iran lodges an
Article 12(3) declaration, which the OTP can and should encourage;

The material and mental elements required for the commission of crimes against humanity

are fulfilled

There are a number of individuals that can be held individually criminally responsible for
the commission of the crimes of humanity of murder, imprisonment and torture in Iran,

with specific emphasis on the criminal responsibility of commanders and other superiors;

Cases arising from the situation in Iran are admissible before the ICC, as the admissibility
requirements under Article 53(1)(b) are met, in line with the conditions set forth by Article
17 of the Statute. This is because no State with jurisdiction has investigated or prosecuted
the perpetrators of the crimes against humanity. Alternatively, and additionally, even if Iran

has taken investigative steps, it is unwilling to genuinely investigate/prosecute the crimes
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g)

committed. Therefore, the requirements of complementarity are met. The acts are also of a

sufficient gravity to be admissible;

There is no reasonable basis to believe that initiating an investigation into the situation will

be contrary to the interests of justice.

Therefore, this Communication respectfully requests the Prosecutor to initiate an
investigation in relation to the crimes against humanity (namely murder, imprisonment,
and torture) under Article 7 of the Rome Statute committed in Iran by officials and security

forces of Iran during and in the aftermath of the protests of November 2019.
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